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. is à common Objection againſt our Courts of Equity, 


that their Power being abſolute and extraordinary, their 
Determinations muſt conſequently be uncertain and preca- 
rious : That not being bound by any eſtabliſhed Rules or 


Orders, nor .circumſcribed within the Limits of poſitive 


Laws, the unhappy Suitor muſt enter into a Court of Equity 
with Doubts and Fears; and if he has ſucceeded once, tis 
great Chance but he may fail upon a ſecond Trial, either the 
Humour of the Judge, or the Fudge himſelf being changed ; 

and that this is true in Fact, for that after the moſt ſolemn 

arguing of Cauſes in all their Niceties and Circumſtantials, 


Decrees made thereon have been frequently reverſed by the 


ſame, and more often by ſucceeding Chancellors. It is Pity | 
that Engliſhmen, who are ſo wont to boaſt of that inva- 


luable Bleſſing of Freedom of Property, ſhould be heard to 


give themſelves fo broad a Lye, as to ſay, that thoſe Courts 


of Fuſtice, where Matters of Property of the greateſt Value 
are daily determined, are arbitrary and precarious in their 


Determinations. It is | urely as confiſtent 10 ſay, that there 


1 Freedom of Property in Turkey as well as in England, 


if the Courts of Juſtice, in which ſuch Properties are de- 
termined, are arbitrary in both Places. 


But 


] | 


To the REA DER 


But to this Objection it may be anſwered in general, that 
where Conſcience is to direct the Fudge, that Court cannot 
with any Propriety of Senſe or Speech, be ſaid to be arbitra- 
yy. The Judge knows and is ſenfible, that he fits there, 
not to Dictate according to his Will and Pleaſure, but to be 
guided by that infallible Monitor within his own Breaſt ; and 
ſurely he who is bound to determine according to the origi- 
nal and eternal Rules of Fuſtice, is no more arbitrary, than 
he that is bound to Fudge according to poſitive Laws and 
Statutes ; fince the one has no more Power to alter his own 
Conſcience, than the other has to chan ge the Law. 


But if it ſhould hs be asked, why are not all our Tudors 
to determine according to Conſcience. And why are poſitive 
Laws made, fince it muſt be confeſſed, that many Times the 
 Rigour of them is Oppreſſion and Injuſtice * To this it may 
be anſwered, that it were to be wiſhed, that ſuch Men coul 
be always found, that would judge according to Conſcience ; 
but as the Depravity of human Nature is too apparent, and 
the Precepts of Conſcience too often diſregarded, it is abſo- 
lutely neceſſary to reſtrain Fudges to determine according to 
pofitive Laws, and to annex even Puniſhment to a Nene 
of Duty in determining comrary thereto. 


Since FEE human Proud is too BE to wks Laws, 
which ſhall prove juſt in all Caſes; and human Nature is 200 
corrupt to be left ſolely to the Guidance and Directions 0 
Conſcience; from hence will appear the Excellency of our 
Engliſh Polity, which has ſo wiſely obviated the Inconveni- 
ences arifing from both theſe Extreams, either of having 
no pofitive Law at all, or too frriftly adhering to it. 


The Judges in our Courts of Law, are bound 5 lar 
Oaths to obſerve the ſtrict Rules of Lam; and therefore as 
upright Judges, they muſt determine according to the known 
Cuſtoms and Statutes of the Realm, although they are ſenfi- 
le, that even in ſo judging, they do an Act of manifeſt In 
4 Juſtice 


To the READER. 


juſtice. On the other Hand the Fudge in a Court of E nity, 
is bound not to ſuffer an Act of Injuſtice to prevail, tho 
it be warranted by the Forms and Proceedings of Law; and 
therefore he moderates the Rigour of ſeveral Penalties ; re- 
laxes the ſtrict Ties of unreaſonable Conditions; aids a- 
gainſt unavoidable Loſſes, clandeſtine Frauds and the like ; 
and thence it is, that Fudgment ſhall be giz:en in the ſame 
Caſe againſt a Man on one Side of Weſtmmſter-Hall, and 
quite contrary for him on the other ; and yet both theſe 
agreeable to Fuſtice. The narrow-minded Perſon, who la- 
bours under his great Affection for Form and Order cannot 
ſee the Beauty of this Contrivance, whereby Juſtice is pro- 
duced from ſuch jarring Furiſdiiions ; ; and what neither 
ſtrict Form and Order, or abſolute Latitude in judging, 
can ſeparately produce, is effected by the excellent Ieinpera- 
ture of both together. This hath been judiciouſly compared 
to the mingling of two Herbs, which of themſelves are 
Poi ſon, but together make a wholſome Medicine. 


But the great Difference between a Court of Law and a 
Court of Equity, is this ; that the Court of Law, rigidly 
adheres to its own eſtabliſhed Rules, be the Injuſtice arifing 
from thence, ever ſo apparent; whereas the Court of Equi- 
ty will not adhere to its own moſt eſtabliſhed Rules, if the 
leaſt Injuſtice ariſes from thence ; for the ſame Reaſon, 
that enforces it to ſuperſede the Rules of Lam will en- 
force it to ſuperſede its own Rules alſo. But it cannot 
from thence be infer d that it is governed by no Rules at 
all. Beſides ſuch an Inference is eafily to be diſprov d from 
Matter of Fact; for it is certain that many of the Rules of 
Equity, have yet been preſerved inviolable in all Caſes, be- 
cauſe they have never been found to be unjuſt. I believe 
there is no Man but would think himſelf as fave in laying out 
his Money in taking an Aſſignment of a Mortgage in Fee 
from an Executor, as he would in taking a Conveyance from 
an Heir at Law. So a third Mortgagee without Notice, 
by buying in the firſt, (if it be not worth the while of the 
ſecond Mortgagee to redeem him) will think himſelf as ſecure 


a of 


* Bacon s Pre- 
face to tbe 
Elements of 
the Common 


To the READER. 
of that Eſtate, as he would of any other Purchaſe from 
a Tenant in Tail under a ſufficient Common Recovery. Many 
other inviolable Rules of Equity might be inſtanced to the 
ſame Purpoſe ; ſo that from the whole we muſt conclude, 
that a Man, if he be juſt and honeſt, may as ſafely depend 
upon a Rule of Equity for a Security of his Property, 4 
pon any Rule of Law; but if he intends Fraud and De- 


ceit in his Dealing, no Rule of Equity, no more than of 
— can protect bim in it. 


Some of the Principal of thoſe Rules of Equity, are at- 
tempted to be ſhown in the following Work. If the Imper- 
feftneſs of it ſhould be objected; to that it is anſwered, that 
the Intent was only to lead the young Student into a proper 
Method of his Enquiries into this Science of Equity; and 
therefore he is at Liberty, either to find out additional Rules, 
or to add Caſes, under thoſe he finds ready prepared for him. 
As to the Defign it ſelf (for the Manner of executing it, 
is wholly left to the judicious Reader) I may make bold to. 
fay, I have one of the beſt human Authorities for it; 
who thought, That he could not confer ſo a ee an 
Addition unto the Science of the Law, as by collect- 
ing the Rules and Grounds, diſperſed throughout the 
Body of the {ame Laws; for hereby no ſmall Light 
will be given in new Cafes, wherein the Authorities 
do {ſquare and vary, to confirm the Law, and to make 
it received one Way; and in Caſes where the Law is 
cleared by Authority, yet nevertheleſs to ſee more 
profoundly into the Reaſon of fuch Judgments and ru- 
led Caſes, and thereby to make more uſe of them, 
for the Deciſion of other Caſes more doubtful ; ſo that 
the Incertainty of Law, which is the orincipal and 
moſt juſt Challenge that is made to the Laws of our 
Nation at this Time, will by this new Strength laid to 
the Foundation, be ſomewhat the more ſettled and 
corrected; neither will the Uſe hereof be only in de- 
__ ciding of Doubts, and helping Soundneſs of Judgment, 
but further in gracing of Argument, in correcting un- 

Y | profitable 
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profitable Subtilry, and reducing the ſame to a more 
ſound and ſubſtantial Senſe of Law; in reclaiming 
vulgar Errors, and generally the Amendment in ſome 
' Meaſure of the very Nature and Complection of the 
whole Law; and therefore the Concluſions of Reaſon 
of this Kind are worthily and aptly called by a great 
Civilian, Legum Leges, Laws of Laws, for that many 
Placita Legum, that is, particular and poſitive Learnings 
of Laws do eaſily decline from a good Temper of Ju- 


ſtice, if they be not rectified and governed by luch 
Rules. 


; of the OW 


I. E that will have Equity done to him, 


muſt do it to the ſame Perſon. 


11. He that hath committed Jniquity, Hall 
not have Equity. 


III. Equality is Equity. 
IV. It is Equity that ſhould make Satis- 
kadttion, which received the Benefit, 

V. It is Equity that ſhould have Satis⸗ 
__  factton, Which ſuſtained the Loſs, 


VI. Equity ſuffers not a Right to be with⸗ 
out a Remedy. 


VII. Equity relieves againſt Accidents: 
VIII. Cquity prevents Milchtef. 

IX. Equity prꝛevents Multiplicity of Suits, 
X. Equity regards Length of Time. 
XI. Equity will not ſuffer a double Satis⸗ 

faction to be taken. : 
XII. Equity ſuffers not Advantage to be 


taken of a Penalty oꝛ Fozfeiture, where 
Compentation can be made. 


XIHR Equity regards not the Circumſtance, 
„ but the Subſtance of the Ac. 


XIV. TUhere Equity is equal, the Law 
muſt p2evail. 


5 MAXIM S 


MAX IMS 
I WIT Tx, 
Collected from, Cc. 
Maxim I. 


He that will have Equity done to him, (a) ce 


called by ths 


Rebutter 1n 


muſt do it to the ſame Perſon. Council, « 


Equity. Vide 


(1 Au Plaintiff mortgaged his Eſtate to the * 
f Defendant, and (b) afterwards the (c) De- (b) If the 


WEE 1 Money d 
fendant advanced and lent more Money to on che Bond 


the (d) Plaintiff on his Bond; the Plaintiff brought was lentfirkt. 


. : | and theMort- 
his Bill to redeem; the Defendant inſiſted to have the sage made 
| . . afrerwards; 
Bond-Debt, as well as the Mor tgage-Money paid him : yet there is 
| C⁴ßö | the ſame 

Equity for the Mortgagee to have both Debts paid him. 2 Ch. Rep. 247. (e) The Defen- 


dant need not be originally both Mortgagee and Bond- Creditor; for if he lends the Money 
on the Bond, and hath the Mortgage by Aſſignment, there is the ſame Equity for him to 
have both Debts paid him. 2 Ch. Rep. 360. (d) The AG for which the Defendant is to 


pray Equity againtt the Plaintiff, muſt be done to the Plaintiff himſelf, (or to his Repreſen- 


tative, as appears afterwards) for if the Mortgagor mortgage the Equity of Redemption, and 
the ſecond Mortgagee brings a Bill to redeem, he ſhall not be obliged to pay the Bond-Debr, 
fince the Money was not lent to him. 3 Salk. 84. So where a Lunatick, before he became 
ſuch, made a Mortgage of good Part of his Eſtate for 501. the Committee took up 3 or 
400 J. more upon it; the Court declared, the Mortgage ſhould ſtand as a Security for the 
Jol. only. Vern, 262. — —— — — 


5 | Per 


(a) But he 


muſt be 
Heir; for 


where Te— 


Marims of Equity. 
Per Cur": Although there is no ſpecial Agreement, that 
the Land ſhould ſtand as a Security for the Bond-Debt ; 
yet the Mortgagor {hall not redeem without paying 
both; Vern. 244. S. P. 3 Salk. 84. and in Cale the 
Heir is bound in the Bond, he mult pay the Bond- 
Debt, as well as the Mortgage-Money, before he can 
redeem. 2 Ch. c. 164. S. P. Vern. 245. And where 
there are two Mortgages, and one is defective, if the 


(a) Heir will redeem, he mult take both. Vern. 245. 
SP. 20. z 


nant for Life (Remainder to his Son in Tail) mortgaged EG Lands, and the Son cher bor- 


| rowed Money of the Mortgagee, and gave the ſame Lands as a Security; yet he was not 


decreed to redeem his Father's Mortgage, as well as his own; becauſe he is a Stranger to 
his Father, and is all one as a Stranger; 2 Ch. c. 23. which 1 1 that bad he been Heir, 


he muſt have redeemed both or none. 


(2.) If a Mortgage be made as a Counter - Security 


for entering into a Bond of 4000 J. and afterwards the 


Mortgagor prevails upon the Mortgagee, to enter into 
à further Bond for 2000 J. although there is no Agree- 
ment, that the Mortgage ſhall ſtand as a Counter- 
Security for entring into the Bond for the 20001. yet 


the Heir of the Morigager thall not redeem w ichout 


paying that alſo. 1 Ch. c. 9 
.) The Defendant e Lands in his own 
N: ame in Truſt for the Plaintiff, and became engaged 


for other Debts of the Plaintiff; the Bill was, to have 


the Lands on Payment of what the Defendant paid for 
them; but the Plaintiff could not have a Decree, but 
mult pay the one Monies, as well as the other. 2 Ch. 
"v5. rn OT. 
(.) Two ſeveral Eſtates were conveyed to the De- 


fendant, upon Truſt for Payment of ſeveral and di- 


ſtinct Debts; the Plaintiff, Heir at Law, by his Bill 


prayed an 4 coun upon both Eſtates; but at the 


Hearing, would have had his Bill diſmiſſed, as to one 
of the Eſtates, and have the Account taken for the 
other only ; but it was decreed, that an entire Account 


ſhould be taken of both Eſtates. Very. 2 9. 


5 . (5.) If 


Marims of Equity. 


F.) If the Husband ſues in the Eccleſiaſtical Court 
for a Portion due to his Wife; the Court of Chancery 
will order an Injunction to ſtay Proceedings there, till 
he make a competent Jointure. Toth. 114. And if a 
Man marries a Feme, whole Eſtate is in Truftees, if 
he comes into Equity to compel the Truſtees to con- 
vey the Eſtate, he {hall not have ſuch Equity, without 
doing Equity to his Wife, by making a ſuitable Set- 
tlement or Proviſion for her. Vern. 40. 

(6.) If Lands are extended on a Statute or Judg- 
ment, at much leſs than the real Value; and the Co- 

nuſor will come into Equity, to make the Conulee 
account according to the real Value; he ſhall not be 
relieved without paying the Conuſee all thut is due to 
him, for Principal, Intereſt and Colts, though they RS 

LEY | | | (a) This is 

exceed the (a) Penalty. Vern. 350. e 
— mo 1 | ns I 8 where Equi- 
ty will carry the Debt beyond the Penalty of the Security; as it will do alſo, where the Par- 
ty has been delayed by the Injunttion of this Court, or the like. Vern. 350. So where the 
_ Plaintiff came to be relieved againſt the Penalty of a Bond; it was ſ decreed, but upon 
the Payment of Principal, Intereſt and Coſts; and though the Principal, Intereft and Colts 
exceeded the Penalty, yet the Decree was affirmed upon an Appcal ro the Houte of Peers. Sh. 
P. C. 15. But obſerve from theſe Caſes, that whenever the Debt is carried beyond the Penal- 
ty of the Security, it is always for a Defendant; but there is no Precedent, where 2 
Court of Equity will carry the Debt beyond the Penalty for a Plaintiff. Vera. 3 50. As 
where the Vendor of Lands entered into a Recognizance of 10001. Penalty, for the quiet 
Enjoyment of the Vendee ; the Court declared, they could not yo beyond the Penalty of the 
Recogniſance. 1 Ch. Rep. 95. So where a Truſtee in a Recopnilance. releaſed it without 
any Conſideration ; upon a Bill by the Ceſtui que Truſt agaiuſt the Truftee, the. Court decreed 
him to pay the Principal and Intereſt, bur nor to excced the Penalty. Vern. 342. So where 
the Maſter of the Ship covenanted with the Eaſt India Conjaty, o Pay a certain Mult for 
every Cloath, &c. carried in the Ship; the Maſter took the Defendant as his Mate, who made 
the like Agreement with the Maſter, Matatis Mutandit, and gave a Bond in 501, Penalty, 
that he ſhould not carry Cloaths, &c. but the Defendant, without the Knowledge of the 
Maſter, carried ſo many Cloaths, that the Mulct came to 7501. which the Company deduced 
out of the Maſter's Wages ; and therefore the Maſter in a Court of Equity pray'd the De- 

fendant might repay him; the Defendant demurred, for that Relief, for more than the Se— 
curity by Bond, was not proper in Equity; the Demurrer was allowed. 1 Cb. 4. 226 S0 if a2 
Settlement or Deviſe is made of Lands for Payment of Debts, and there is Bond-Debt, the 
Intereſt of which hath out-run the Penalty; altho' ſuch Conveyances for Payment of Debts, 
are conſtrued favourably, yet the Creditor, on a Bill brought by him, was deerecd to no more 
than the Penalty. 1 Salk. 154. And the Reaſon why the Court, on a Bill brought by ſuch 
TCreditor, will not carry the Debt beyond the Penalty, ſeems to be, becauie he has choſen - 
his own Security; and has made himſelf Ju Be what Recompence he (hall have, in cate the 
Debtor pays him not, or performs not his Agreement; and there is no Equity, that his Se- 


curity ſhould be enlarged or bettered for him: But when he is Defendant, he hath this, AIT 
on his Side. So Note the Difference. „ 


ad 


(.) The Plaintiff, a young Gentleman in Want of 
Money, employed J. S. to borrow 500 1. J. S. em- 
ployed J. D. who took up of the Defendant (a Silk- 


Man) 


* 


Maxime of Equity. 


Man) 8 Silks to the Value of 500 J. as the Defendant 
charged them to be worth; the Plaintiff gave his Bond 
and Todem ent to the Defendant for the 500 J. J. D. 
ſold the Silks for 2 50 J. and gave the Plaintiff 200 J. 
of the Money, but kept the other 50 J. for his Pains; 


the Plaintiff was relieved aàgainſt his Bond and Judg- 
(a) A Qua re 


„ ace in ment, but upon Payment of the 200 J. and (a) Inte- 


18 lasen 5 reſt. 1 Ch. c. 276. $0 where three young Gentlemen, 
and Noe in Heirs to good Eſtates, borrowed Money of the Defen- 


the follow: ng 


Caſe, Fern, dat, to te paid (b) five Times as much, after the 

467, there is Death of their Fathers; and for that Purpoſe the De- 

made, that fendant had gained Securities from them, for Payment 
C len- 


dant ſhould Of great Sums of Money; one of them brought his 


have Inte- 


reſt, Bill to be relieved, and the Court decreed his Security 
(b) Th to be deliver'd up, on Payment of what the Defen- 


| Bargains (to dant really and bona fide paid to him Rs” and for 


be paid dou- 


bleor treble, his OWN proper Uſe. Vern. 467. 


or to have an 


Eſtate of double or treble the Value of dot 1s at preſent advanced, after the Death ot @ 5 
Tenant for Life; but if ſuch Tenant for Life oute lives the Perſon to whom the Money is lent, 
then the whole to be loſt) are not always ſer afide in a Court of Equity; for ſuch Bargains | 
may be fair, and there mutt be Cireumſtances of Fraud to overthrow them. Vide the Caſe of 
Nott and Hill. 2 Ch. c. 120. Vern. 167. Barny and Beak. 2 Ch. c. 136, Batty and Lloyd. 
Vern. 141. But er where they are ſet aſide, though for Fraud, the Plaintiff muſt do 
Equity to the Defendant, by paying him whar was really lent. But if ſuch fraudulent Per- 
jon comes as Plaintiff into a Cour: of Equity, to have what was really and bona fide lent, 
he ſhall not have it, becauſe he Las committed Iniquity. Vide Maxim 2. c. 4. 


84) if : a Man prays an Injunction to ſtay Proceed- 
ings at Law upon a Bond, he {hall not have it; except 
(O an Offer he will give Judgment, and be bound by (c) Order to 


to give a Re- 


leafs of Er⸗ bring no Writ of Error. Vern. 120. 


YOTS 15 nor 


ſafficient; for he may, notwitliſtanding, bring a Writ of Error, and put the Defendant to 


plead ſuch Releaſe, and lo delay Time, as long as if no Releaſe of Errors had been given, 
Vern. 120. 


(9. ) The Wife RI N h her Husband in a Mort: 
gage, and levied a Fine with Intent to bar her Dower ; 
and in Conſideration thereof, the Husband agreed the 
Wife ſhould have the Redemption of the Mortgage; 
and the Hueband afterwards mortgaged the Eſtate 
twice more; the ſubſequent Mortgagees brought their 


5 Bill 


Maxims of Equity.” _ 5 


Bill to ſet aſide tlie Agreement as fraudulent againſt 
them; which was decreed; but in Regard the Wife, 
in Confidence of this Agreement, had barred her Dow- 
er, (which was not intended to be barred as againſt the 
Plaintiffs) the Court decreed, that if ſhe ſurvived her 
Husband, ſhe ſhould enjoy her Dower; ; and that ſhe 
ſhould not be put to her Writ of Dower, becauſe they 
might convey away the Eſtate, and ſhe not know 


againſt whom to bring her Writ of Dower, and there- 
fore decreed her Dower to her. Vern. 294: 


Maxim Il. 


He that bath tommitted @) Iniquity, Hall (a) But ie 
not have Equify, ion 


muſt have 
been done to 
the Defen-⸗ 


(1.) b the 1 will ad the Leaſe tos Non- dant himſelf, 
for where the 


payment of the Rent at the Day, Equity will Plaintiff 
relieve againſt ſuch (b) Forfeiture. But if the Leaſe u Scductta. 


a Sequeſtra- 


were gained by Fraud, or granted upon a falſe Sugge- zien in the 


Time of the 
ſtion, Equity in ſuch Caſe will not relieve the Leſſee; great Rebel- 


lion, ſworn _ 


for that were to relieve Fraud in Chancery. Car. 45. in en Anſwer 


that he was 
ſatisfied the Debt; and 5a the Reſtoration brought a Bill for it; tho' ſuch Anſwer was ob- 


jected to him, yet the Court would not ſuffer it to be read, but decreed the Plaintiff his Debt. 
N Ch. c. 154. — Vide Max. 12. | | 


(2 1 By a Marriage - Agreement, the intended Wife 
was to have more, than her Father, (indebted) and 
the Mother and two Daughters unprefer d would 
have left; the Court would not decree the 

C 0 Agree- 


* OO — — — 
— — — — — 
* 


1 Marims ok Equity, 


(a) Thoveh (a) Agreement, but left the Plaintiff to (b) Law, 


it is a com- . 

mon Equity 2 Ch. 17. 

to dcerce | 

ſpecifick Performances of Agreements. Vide Max. 13. c. 1. Yet by this Caſe it appears, that 
where they are extreamly Unreaſonable and Iniquitous, the Court will not decree them. So 
in a late Caſe fince the Year 1520. a Bill was brought in the Exchequer for a ſpecifick Per- 
formance of Articles for a Purchaſe made in that Year, whereby it was agreed that fort 
Years Purchale ſhould be paid for the Lands; there was a Decerce in the Exchequer for a 
ſpecifiek Performance, bur it was reverted in the Houſe of Peers. And though the Doubrful- 
neſs of Equity may be here objected, ſince no Rule is ſettled, how many Years Purchaſe js a 
reaſonable Price for I.ends; yet it may be anſwered, that no certain Rule can be drawn 
from the Price of Lands, whethcr the Articles for a Purchaſe ſhall be performed or not; be- 
cauſe the Iniquity of the Bargain does not depend always upon the Price; for what may be 
a reaſonable Price in one Caſe, may not be ſo in another. But it is a certain Rule, that 
here the Bargain is plainly iniquitous, and it is againſt Conſcience to inſiſt upon it, (as in 
the Caſe of forty Years Purchaſe) Equity cannot ſupport it; for that would be to decree Ini- 
quity. (b) Here the Agreement was not fraudulent, or gained by Surprize, and therefore 
not to be ſet aſide; and the Court not being willing to decree the Whole, and not being able 
to decree Part, (for a Court of Equity cannot aſſeis Damages) it muſt neceſſarily go to Law. 


(3.) The Plaintiff Tenant for Life of a Copyhold 

Eſtate, durant viduitat, felled Trees; which at a Court- 

Baron was preſented, and found a Waſte by the Ho- 

mage, and conſequently a Forfeiture; the Bill was to 

be relieved againſt the Forfeiture, offering that if it did 

appear to be Waſte, to make Satisfaction; the Court 
decreed an Iſſue to try, whether the primary Intention in 
felling the Timber was to do Maſte, declaring that in Caſe 

jc) Ir malt of a (c) wiltul Forfeiture, it would not relieve. 1 Ch, 
Walls: and fe 98s 


that was the Iſſue tried, though the other was directed, and being found for the Plaintiff, he 
Was relicycd. | Vide Max. 12. Co 14 g NELLY 


(4.) The Plaintiff for 90 J. lent, got a Bond of 
8001. from the Defendant when he was drunk, and had 
Judgment thereon ; the Defendant in Right of his 
Wife was entitled to certain Lands, that were eſtated 
in other Perſons in Law, in Truft for her; the Bill 
was to have thoſe Lands ſubjected to the Plaintiff's Sa- 
tisfaction here, inasmuch as the Defendant was entitled 
to the Truſt in Right of his Wife: But the Court 
would not give the Plaintiff any Relief, not ſo much 
ch put if as for the Principal he had (d) really lent ; and the Bill 


the Deten- 


dant in this Was diſmiſt. 1 Ch. c. 202. 
Caſe had a : — — 
come into Equity, to ſet aſide the Judgment for Fraud, Equity would have obliged him to 
Fay the preſent Plaintiff what was really lent, Vide Max. 1. c. 7. | 


1 FC,.) The 


Maxims or Equity, . 
465 5 . The Defendant DY a Trick, got the Ba into 


his Hands, and burnt or cancelled 1 it: Per Cur. where 

Deeds are ſuppreſſed, Omnia prefumuntur, and would 

not direct a Trial at Law, which had not been denied, 

had not the Detendant been guilty of the Fraud. 1 Ch, 

c. 293. 

(6. \ The Plaintiff having debauched the Defendant, 

to whom he made falſe Addreſſes of Marriage, and got 
ber with Child, gave Bond of 500 J. conditioned for 
the Payment of 501. there was no Place appointed in 
the Bond, where the Money ſhould be paid; and there- 
fore he brought his Bill and offered to (a) bring the 50 J. © Bt 


Court of 
into Court; but the Court would not Brant an In- Law will re, 
| | lieve againſt 
Junction. 2 ©. 649, | „ 

upon bring- 


ing the Principal, Intereſt and Coſts into Court; and that being the Rule there, yo Conſi- 


deration can be had of this Maxim. Vide 6 Med. 101. E; Star. 4 _— tor Amendment of 
the Law. 


(94) It was 3 that the Husband ſhould pay 
the Wife 3001. per Ann. for Alimony, until they co- 
habited by Conſent ; he brought an original Bill, 
praying that the Alimony might ceaſe, offering to be 
reconciled and to cohabit with her; though it Was in- 
ſiſted for the Wife, that the Decree was till Cohabi- 
tation by Conſent, which was to be underſtood mutual 
Conſent ; yet per Lord Keeper, I will not continue the 
Alimony, if ſhe will not cohabit. But {he {hall imme- 
diately return; and ſhe ſhall have no Benefit of the 
Alimony 'rill {he do, but take her Remedy in the 

Court Eccleſiaſtical (4. c. 250; 

(.) The Husband granted ſome Rents, in Truſt 
for the ſole Uſe of the Wife; and after bought in 
ſome of that Tenant's Eftates, whereby the Rents 
could not be recovered at Law: She brought her Bill, 

to have theſe Rents made good to her by the Decree of 
this Court; but the Husband {wearing in his Anſwer, 
that ſhe had eloped from him, and that ſhe was a 
very lewd Woman, the Court would make no Order 
in 


Maxims of Equity. 


in it; but only that the Husband ſhould ſtand in the 
Place of the Tenants, and ſhould admit the Rents pay- 
able by the Tenants to be ſtill in Being, and then ſhe 
might proceed at Law, and recover the Rents there, if 

ſhe could. 2 Ch. c. 102. S. C. Vern. 5 3. 

(9.) The Plaintiff and Defendant having married 
two Daughters of J. S. upon his Deceaſe there were 
ſome looſe Papers, that concerned the Account be- 
tween the Plaintiff and his Father - in- Law, put up to- 
gether in a Bundle, and covered with a Paper tied up 
with a Tape, and ſealed by two Perſons then preſent, 
and delivered to the Defendant to be ſafely kept, being 
then told they were Matters of Concern: And 
there being now an Account directed of the Eſtate of 
S which was to be equally diſtributed between the 
Plant and Defendant; the Defendant demanded as 
due from the Plaintiff to his Father - in-Law for Diet, 
Nc. 23001, But upon Proof made that the Defen- 
dant had altered the Bundle of Papers ſo ſealed up, 
and diſplaced them, and that it could not be known 
what Papers might have been taken out; and the Ma- 
ſter having reported, that the Defendant had ſuppreſ- 
{ed the Evidences ; the Court for that Reaſon Gilallow- 7 
ed the Defendant's whole Demand againſt the Plain- 
tiff, tho' the Defendant {wore he had produced all the 
Papers, and though the Papers produced appeared to 
be Half- yearly Accounts, and related one to the other, 
and not one miſſing; but the Account was thereby 
carried down within a little Time before the Teſtators 
Deceaſe; and tho the Lord Chancellor declared himſelf 


ſatisfied that all the Papers were produced; yet for the 


Reaſon aforeſaid, wholly « diſallowed the {aid Demand. 
Vern. 452 _ 


* 


(1 . \ \ E HERE an (a) Heir buys in an Incum- (a) So it is in 


MParims of Equity. — . 


Maxim III. 


Equality is Equity. 


Caie of an 


brance for leis than is due upon it; he Executor or 


ſhall be allowed no (b) more than what he really paid enn 9h. c. P. 


1 Halk. 155. 
for it, as againſt other Incumbrancers upon the Eſtate ; . 


2 Vent. 353. S. P. Vern. 49. 1 Salk. 155 for the taking | he bought it - 


in to protect 


away one Man s Gain, to make up another's Loſs, is ma- an lneum- 
king them both equal; and here the Gain the Heir would vn 
have made, if the whole Money due on the Incumbrance "ii is 


entitled. S0 


ſhould be allowed him, ſhall be taken from him, to make \ikewits in 


Cauſe of an 


up the Loſs of the other Incumbrancers upon the Eſtate. So Kxecutor oc 
alſo as againſt younger Children, who have Portions 5% 4% vid. 
charged upon the Eſtate : As where the Eſtate was ſet- 80 a 1 


tled upon Truſtees to pay the Heir 100 J. per Ann. in 


the firſt Place, and then to make a Proviſion of 100 J. 
a-piece for younger Children ; the Heir purchaſed in 


a Statute, which was an Incumbrance upon the Eſtate; 
it was decreed, that in Caſe of Deficiency to pay the 


younger Childrens Portions, he ſhould be allowed 5 


more than what he really paid for it. Vern. 335. 


| alſo as againſt Legatees. 1 Sat. 155. So allo as Yak 
a real Purchaſer, that purchaſed without Notice of 


the Incumbrance ſo bought in. Vern. 464. 
(2.) A Stranger, who buys in a prior Incumbrance, 


ſhall be allowed (c) only what he really paid, as againſt (e) Vide 


1 alk. 155 


other Incumbrancers. Vern. 476. So allo as againſt a which ſeems 


contrary ; 
that he ſhall be allowed all that is due upon it, even againſt other Incumbrancers and Lega- 


tees; which I take not to be well reported; for as againſt other Incumbrancers, by this Rule 
of Equality, his Gain ſhould be taken from him to make up their Lots; and tho' there may 


de more Doubt as to Legatees, who cannot be ſtrictly ſaid to be Loſers, tho' they are not paid 


their Legacies; yer there ſcems the ſame Reaſon to take ſuch Gain from a Stranger in theix 
Favour, as from an Heir, as by che ſame Caſe is admitted. 


8 = real 


Owner of 
the Eſtate, 


Maxims of Equity. 
(a) e rem (a) Parchaſor; who purchaſed without Notice of 
uch Incumbrance. Vern. 336. S. N ibid. 464. 


who made the Incumbrance, or his Heir, he ſhall be allowed the Whole that is « due upon it. 
Vern. 336. S. P. Vern. 476. Br the Owner is no Loſer, when he pays the cubole Money due, and there- 
fore no Equality to take away one Man's Gain fer the Benefit of another, who is no Loſer, 


(3.) The Teſtator deviſed two ſeveral Eſtates for the 
Payment of his Debts, and deviſed alſo an Annuity 
out of one of them; the Truſtees {old that Eſtate out 
of which the Anouity was payable 3 Equity decreed 
the other Eſtate to fland charged with the Annuity. 
1 Ch. c. 295. For by charging the other Eſtate with the 
Annuity, the Heir will not gain the accidental Advantage of 
having his Eſtate diſcharged of the Annuity ; nor the Annui- 
tant loſe his Annuity, and fo both will be equal. 

(.) The Teſtator having a Daughter by his firſt 
Wite, voluntarily charges his Lands at B. with 2000 |. 
for her Portion; and afterwards upon his ſecond Mar- 
riage ſettles a Moiety.of thoſe Lands upon his Wife 
for her Jointure, without taking Notice of the Charge 
of 3000 J. and apprehending the Charge of 3000 J. 
would be good againſt the Jointure, (which it would 
not, being voluntary againſt a Purchaſer, which a Join- 
trefs is) and taking Notice thereof, he deviſes other 
Lands at J. to his Wife in Lieu of her Jointure ; the 
Heir and the Wife agree together after his Death, that 
{he {hould adhere to her Jointure, whereby the Daugh- 
ter would loſe her Portion, and the Heir hold the Lands 
diſcharged of the Deviſe; but it was decreed, that the 
Daughter {hould hold ſuch Part of the Land at Y. as 
ſhould be equal in Value to ſuch Part of the Land at 
B. as were compriſed within the Jointure until her 
Portion was raiſed. Vern. 219. S. C. 2 Ventr. 363. For 
hereby the Heir will not gain by having his Eſtate diſcharged 
of the Deviſe, nor the Daughter loſe her Portion; ſo both 
will be equal. 

5.) The Teſtator being ſeiſed in Fee, entred into a 
1 and deviſed a Legacy of 500.1. The Conuſee 
cook all the perſonal Eftate in Execution, ſo that no- 


>: | | thing 


f *, 
[22h Naka 
| 


"Wife came in for a Share. Vern. 33 5. But Money left in Truſt for the Children of J. S. ſhall 


Ma xims of Equity. V 
thing was left to pay the Legacy; Equity decreed the. FE 
real Eſtate to ſtand (a) charged with the Legacy. 2 Ch. bel Eltare 
c. 4. And that though the Land was not charged with gegn ra“ 
the Legacy originally; yet ſince there was enough of 3 
the perſonal Eſtate to pay the Legacy, if it had been much rather 
ſo employ'd; and that the perſonal Eſtate is employ'd 8 N 
for Payment of Debts in Eaſe of the Heir and Lands; cis, 


I and it is a 

: | | | | Caſe in E- 
Eſtate, ſhall be liable to the Legacy. 2 Ch. c. 117. For quity, that it 
| | the Creditors 


by charging the real Eſtate with the Legacy, the Heir will gy, nay 
not gain the accidental (if not fraudulent) Advantage of rec the 


real Eſtate, 


ſo much of the real Eſtate as is eaſed by the perſonal well known 


having his Eſtate diſcharged of the Statute, nor the Le- will yettake 


He ; IR | ep” the perional 
gatee loſe his Legacy, and ſo both will be equal. Eſtate for 

| | | | | their Satis- 
faction, whereby the ſimple Contra& Creditors, who could only charge the perſonal Eſtate, 
will loſe their Debts; Equity will place ſuch ſimple Contract Creditors, in the Room ot the 


Creditors who could have charged the real Eſtate; and will charge the real Eſtate for their 
Benefit, with as much as the Value of the perſonal Eſtate, taken in Execution ; for ſuch Ad- 


vantage ſhall be taken from the Heir, to make up the Loſs of the ſimple Contract Creditors, 
that both may be equal. But here Note a Diverſity in the Cale of Legatees; where the 


Lands deſcend to the Heir, and where they are deviſed ; for H. ſeiſed in Fee, and indebted by 


Bonds, by Will gave Legacies to younger Children; and deviſed his Land to his eldeſt Son in 
Tail; the eldeſt Son being alſo Executor, pay'd the Bonds with the perſonal Eftate; and the 
Legatecs brought a Bill, to come againit the real Eſtate in the Place of the Bond Creditors, 
and to be paid out of the Land: The Court ſeemed to admit, that if the Lands had deſcend— 


ed, the Legarces might have bcen relieved in this Manner; but fince the Teſtator had deviſed 


them, it was reſolved that they ought to be exempted; for it was as much the Teſtator's In- 
tention that the Deviſee ſhould have the Land, as the others their Legacies, 2 Salk. 416. Vide Max. 


14.13. But in the Caſe of Creditors, no ſuch Intention of the Teſtator can prevail, to defeat them 


of their Dcbts; and therefore no ſuch Diverſity, Whether the Lands deſcend, or are deviſed. 


 (6.)(b) Pecuniary Legatees ſhall abate in Proportion, LE arſon 


where (c) the Eſtate falls ſhort to pay them all. 2 Ch. ces hall ner 


abate. Vern. 


c. 25. Although it be directed by the Will, that one 31. S. P 


ſhould be paid in the firſt (d) Place. Vern. 3 1. And there Wit is 


* WWW | i | ſpecifick Le- 
is the {fame Equity in cafe of younger Children, who ſeciie 


are to have Portions raiſed out of a real Eſtate; as =. c 25. 


(e) But if the 


where the Father conveyed his Eſtate to Truſtees to Legacy of 


make a Proviſion of 100 J. a- piece for his (e) younger 22795 lies 


on a particu- 


Children, to be raiſed and paid according to their Senio- lar Fund by 


it ſelf, and 


rity; yet if there ſhall happen a Deficiency, the Eldeſt others upon 


ſhall not have more, and the Youngelt leſs, but they 135 
ſhall all be paid in Average. Vern. 335. my pour has 
5 2 Ch. c. 132. 


(d) The Lord Keeper North ſeemed of another Opinion, as to this Point. 2 Ch. c. 132. (e) It 
being laid generally for younger Children; the Children that he had afterwards by a ſecond 


be 


12  Marims of Equity. 


be for the Benefit only of the Children he then had, and nor thoſe horn afterwards, 2 Ch. 
Rep. 69. And where the perſonal Eſtate was given by Will among his then Children by Name, 
and afterwards the Father conveyed his real Eſtate to Truſtees, to be divided among all his 
Children; a Child born after the Will, but before the Conveyance, had a Share of the real 
Eſtate, but not of the perſonal. 2 Ch. Rep. 210. 


(J.) One Legatee ſhall compel another to refund, 
(a) There where the Aſſets become (a) deficient, though there 


cannot be a | . X 

Deficiency be no (b) Proviſion made for refunding. Vern. 94. 

of Aſlets, ſo | | | | | 

as to compel one Legatee to refund to another, where the Executor is liable ro pay the Le- 
gacy, except he be inſolvent; (where the Executor is not liable, can only be where he has 
legally diſcharged himſelf. Vide poſt. c. 9. & Max.) c. 4.) for if an Executor pays one Legatee, 


and afterwards there appears not Aſſets to pay the reſt; yet the Legarce who is paid, ſhall 


not refund; but the Executor ſhall pay the others out of his own Purſe, in Proportion to the 


 Aﬀers, which came to his Hands. 1 Ch. Rep. 133. S. P. 2 Ch. c. 132. (Whether the Executor 


can compel the Legatee to refund to him. Vide" poſt. c. 9.) But in ſuch Caſe if the Executor is 
Inſolvent, the Legatee that is paid muſt refund in Proportion, though the Legacy was paid as 
a Marriage-Portion ; and though the Aſſets become deficient by Accident, bad Security, or the 
like. 1 Ch. Rep. 136, 148. and that the Executor muſt appear to be inſolvent, before one Le- 
gatce can compel another to refund, appears from the Executors being always made a Par- 
ty to the Bill. 1 Ch. c. 136, 248. 2 Vent. 360. (b) If a Suit for a Legacy be in the Ec- 


cleſiaſtical Court, they make the Legarce give Security, becauſe when the Legacy is paid, 


they cannot reſtore, &c. but the Court of Chancery decrees a Legacy without Security ; (un- 


leſs in Caſe of Poverty, or the like) for the Court can reach the Legatce again if there be 
Cauſe 2 Ch, Ce 9. | | ; | 


(c) But one 


3 (8.) Credivors {hall make (c) Legatees (d) refund 


| Hall not where the Aſlets become (e) deficient, though there be 


make ano- 


cher refund, NO Proviſion made for refunding, Vern. 94. A Lega- 


Gn Mats, tee ſhall refund againſt the Creditor of the firſt Teſta- 
As where the hat: oe an. 1 701 SPN 
EONS wa, mg N an eee only Bo n iK. 
aid a Debt 10. he 0 3 : 
paid a eve Upon a Waſting by the firſt Executor ; 2 Vent. 360. as A 


Contract, he being indebted unto B. makes C. his Executor, C. waſtes 
mal ten the Eſtate, and dies, and makes D. his Executor, and 


Creditor of by his Will deviſes ſeveral Legacies; D. pays the Le- 


an higher 


Nature. gacies; B. exhibits his Bill againſt D. the Executor of 


2 Ventr. 360. 


fer tie Credi- C. for his Debt due from the firſt Teſtator; and againſt 


tor by ſimple 


Contract is not the Legatees in the Will of C. to compel them to re- - 
2 Gainer h fund their Legacies, there being not now ſufficient | 


Having his . 

Debt paid him Aſſets of the firſt Teſtator. Decreed that the Legatees 
iar N 2 

0 ere. ſhould refund. Vern. 162. 

fore ſhall | es CR SEE: 

not a bare Aſſent or Releaſe of the Executor, bind the Creditor. Vern. 455. (e) Here 


alſo the Deficiency can ariſe only from the Inſolvency of the Executor; for if the Executor 
be ſolvent, the Creditor may recover at Law, and has no need to make the Legatees refund; 
and in all the Caſes of ſuch refunding, the Execntor is made a Party. 1 Ch. c. 256. 2 Vent. 
360, where it was ſo decreed, principally upon the Inſolvency of the Executor. 


——ů— omen : (9.) It 


r 1 1 TR Pa chat” 


* 99 2 


. 
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(9.) It was admitted by the Court, that if Execu. 
tors pay out the Aſſets in Legacies, and afterwards | 15 
a) the 


Debts appear, of which they had no (a) Notice at the $:cur. 
Time of Payment of the Legacies, they by Bill in bag Nice, 


b | without all 
Equity may compel the Legatees to refund. 1 Ch. Doubt he 
all not 
C. 1 36. . compel the 
| Legatee o 
refund. As where there was a Suit for the Goods ſpecifically deviſed, and pending that Suit, 
the Executor delivered the Goods to the Legatee, he could not make him refund. 2 Ch. 4. 9. 
But even where there is not Notice, the Cates ſeem more ſtrong, that Equity will not com— 
pel the Legatee to refund; for where the Creditor and Executor joined in a Suit to compel 
a Legatee to refund, the Bill was diſmiſt, becauſe the Executor was Plaintiff, who ſhould 
not be admitted to undo his own Aﬀent, 2 Vertr. 360. and the Cale of Moell and Robinſon is 
more ſtrong; Where the Executor was Defendant to a Bill brought againſt him by the Lega- 
tees, for an Account of the Profits of a Plantation deviſed to them; to which Deviſe the De- 
fendant, the Executor, had aſſented, only by reſerving the Rent to himſelf in Truſt for the 
Plaintiffs, on a Leaſe made by him of the Plantation; and though at the "Time of ſuch De- 
viſe, he apprehended there was Aſſets ſufficient to pay the Teltator's Debts, which proved 
deficient wholly by the Accident of ſome Merchants breaking; and he had actually fold the 
Plantation to pay the Teſtator's Debts; yet it was decrecd, that the Executor and Purchaſer. 
ſhould account; for an Exccutor's Aſſent ſhall be binding to himſ-If; and where he has aſ- 
ſented to a Legacy, he ſhall never afterwards avoid ir; though a Creditor in ſuch Caſe ſhall 
compel the Legatee to refund, 2 Ch. Rep. 248. S. C. 2 Ch. c 145. Vern. 90, 453, 460. and 
Note, by all the Cafes precedent it appears, that this Equity of Euality to take away one Man's 
Gain to make up ancther's Toſs, holds only, where ſuch Leſs is occaſioned by the Act of a third Perſon, ov 
by Accident, and not by the Act er Laches of the Party himſelf, as this Cate of the Exccutor is, 


ho ought to have taken Security for the Refunding, 2 Ch. c. 132. or had a Decrce for his 
 Indempnity. But where an Executor is obliged by Law to give Security for Payment of 
| Legacies, and afterwards the Aﬀers become deficient by Accident, the Security ſhall he 


made uſe of no further, than to make good the Teſtator's Eſtate, over and above ſuch Loſſes 


by Accident, Vide Max. 7. c. 4. And where an Executor under a revoked Will, having no No 


tice of the Revocation, pays Legacies, and after the Revocation 15 proved, he ſhall be al- 
lowed thoſe Legacies. Vide Max. 7. c. 5. | 


(id.) A. agrees with B. the Lord of the Manor, to 
purchaſe a Copyhold, and pays 200 J. in Part, and 
was to pay the Remainder in three Months, and then 
to name his Lives and take up his Copy. A Court 


is held, the three Months expire, and B. dies ſuddenly ; 


and the Manor comes to one, who was not bound by 
the Agreement. The Executor of B. was decreed to 


refund the Money. Vern. 472. 


(11.) A Debtor upon Bond and ſimple Contract, 
makes a Conveyance of Lands upon Truſt for the 
Payment of his Debts. The Debts upon ſimple Con- 
tract, ſhall be paid in Proportion with the Debts by 
(b) Bond. 1 C4. c. 32, and though they are convey'd (b)ButDebr, 
7” E tO their own 


| ; Nature atfe& 
the Lands ſhall be paid according to their Precedency or Superiority at Law. 1 Ch c. 32. And 


where a Man, indebted by ſeveral Mortgages of the Lands made thrice over, and alſo by 


Judgments; 


14 Maxims ok Equity. 
Pad and to ſome of the Creditors; yet they ſhall not gire 
6 nple Con- themſelves a Preference. 2 Ch. c. 54. there is the ſame 
ract, con- 


vey'd che Equity, where the Lands are (a) deviſed. 1 Ch. c. 248. 


Lands for 


hay went of for a Debt without Specialty, is as much a Debt Jure 
his Debts; NT. d in Conſci | Debt by Specialty: 
Natural, and in Conſcience, as a Debt by Specialty; 


although it 
«gorge and therefore there ſhall be Equality where Conſcience is 
ed, nal a : 3 

the judg- the Judge. 

ments and | ba | | | 
Mortgages, made ſubſequent to the fiift Mortgage, were not Incumbrances upon the Lands, 
becauſe all the Eftate in Law was in the firſt Mortgagee; and therefore the ſubſequent 
Mortgages and Judgments oupht to be paid in Average with the Bond, and ſimple Contract 
Creditors; yet on Account of the Confuſion it would make, and the Impracticableneſs of a 
Payment in ſuch Method, it was decreed, that the real Securities ſhould be firſt paid, and 
then the Bonds and ſimple Contract Creditors ſhould be paid in Average. Vern, 102. (a) Note 
here a Difference, where the Lands are deviſed, to the Executor or to another; for if they 
are deviſed to the Executor, they become legal Aſſets, and then Debts muſt be paid accord- 
ing to their Precedency or Superiority at Law. Vern. 63. Vide Max. 14. c. 18. So Quer, 
What are adjudged Aſſets in Equity to pay Debts, which is too large to be here inſerted. 


(12. ) If Tenant in Fee mortgages his Eſtate, or 

_ charges it with a Sum of Money; and deviſes it to 

one for Lite, Remainder to another in Fee: Equity 

(6) which is Will compel the Tenant for Life, to bear his (b) Pro- 


| utually a 


hird Parr. portion of the Mortgage or Charge. 1 Ch. c. 223, 224. 
527% And if it be a Rent-Charge, Equity will make the 


bur if he in 


OT Tenant for Life pay the (c) Arrears, that all may not 
docs not WE | | 

come in the fall upon the Remainder-Man. 1 Ch. c. 223. 

Life of the 1 85 | | : : | 5 
Tenant for Life, he mall have a Deerce againſt his Executor, in Proportion only to the Time 
the Tenant for Lite lived. Vern. 404. (e) And if it be a Mortgage, will make him keep 
cown the Intereſt, | 5 | | 


(13.) The Husband upon his Marriage agreed to 
ſettle particular Lands to the Uſe of himſelf for 
Life, Remainder to his Wife for Life, Remainder 

to the Iſlue of the Marriage in Tail; and afterwards 
aliened and ſold Part of thoſe Lands; the Wife ob- 
tained a Decree to have the full Value of the Eftate 
ſhe was to have for her Life, ſupplied and made 
good to her out of the Lands remaining unfold, and 
that the Inheritance of thoſe Lands ſhould be ſubjected 
thereto. But the Decree was reverſed ; for the Join- 
treſs and the Children are equally Purchaſers, and the 
Wife muſt not have all, and leave nothing for the 
— 5 ildren, 


- - * 
——ĩů —ͤ— p emo 


Maxims ok Equity. „„ 
Children, but they muſt bear the Loſs in Proportion; | 
and ſo in any Caſe, where the Iſſue and Tointreſs # 
Claim by the ſame Settlement, if there be a prior In- 
cumbrance, the Jointreſs ſhall contribute, and bear her 
Proportion, and not hold over and lay the whole Bur- 
then upon the Heir. Vern. 440. 
(14.) Sureties ſhall be compelled in Equity to con- 
tribute towards the Payment of a Joint Bond. Toth. 41. 
As where three were bound as Sureties in a Recogni- 
ſance; one of the Sureties was {ſued at Law, another 
of the Sureties and the Principal being inſolvent, he 
that was ſued brought his Bill againſt the other Surety, 
for a Contribution; and he was decreed to pay a Moie- 
ty. 1 Ch. . 246, iG Rep. 35,120, . 
(15. ) Leſſee of divers Lands pays an entire Rent; 
a Right of Common is recovered by the Inhabitants of 
the Town, in Part of the Lands; this is no Eviction 
of the Land, and ſo no Apportionment can be at Law. 
But Equity will (a) apportion the Rent. 1 Ch. c. 22. (a) Bat it 
8 appearing, 


that, notwithſtanding the Right of Common, the Lands were worth the Rent and better, the 
Court would not ds it. 1 Ch. c. 32. 8 5 5 | | | 


 (16.) If a Man grant a Rent-charge out of all his „„ 
Lands, and afterwards ſelleth them by Parcels to di- 
vers Perſons, and the Grantee of the Rent will from | | 
Time to Time levy the whole Rent upon one of the 
Purchaſers only, he ſhall be eaſed in Equity by a Con- Cn 
tribution from the Reſt of the (b) Purchaſers; and the ©) But le | 


| * | x muſt make 
Grantee ſhall be reſtrained to charge the ſame upon all the reſt 
2 . | 05-108 FuUr--- 
him (c) only. Car. Rep. L | . chaſers and 


| | | | | 1555 e | Tenants, 
Parties. Car. Rep. 33 Though in the Caſe of a Charity, for which a Rent- charge was deviſed, 
the Court would not allow the Objection, that all the Tertenants were not Parties; for the 
Charity ſhall not be put to that Difficulty; but the Tertenants may, if they ſeek a Contri- 
bution, undertake to make them Parties to the Information, or help themſelves by ſuch 
Courſe as they think fit. 1 Salk. 163. (e) But where the Wife had a Rent- charge, and the 
Husband deviſed Part of the Lands to her, Equity would not a pportion the Rent charge; for 
then ſhe would have had no Benefit by the Deviſe. Vern. 347. SED: 


 (17.) If you ſue in Chancery an Executor of one 
Obligor, to diſcover Aﬀets, you muſt make all the 
= (a) Ob- 


4 


16 Marims of Equity. 
Au? (a) Obligors Parties, that the Charge wy be qu 


15 made, 

whether you 2 Vent. 346, 

may not ſue 

the Principal, and leave out them that are bound only as Sureries ? But it is clear, that if a 
Judgment be had ar Law apainſt one Obligor, you may ſue the Executor of him, alone, to di- 
cover 8 Sec. Becauſe the Bond is drowned in the Judgment. 2 Vent. 348. 


(18.) Two Executors being lecteed to pay Leen 
cies and Debts; the one paying, the other ſhall 5 1k A 
Bill be compelled to pay the Moiety and Colts. Toth. ? 

(19.) The Advantage of Survivorſhip is againſt E. 
quity; as where two Perſons advanced the Mortgage- 
Money; and the Deed was made to them and their 
Heirs ; the one died before Payment, yet his Execu— 
tor Was relieved. 1 Ch. Rep. 58. So if two Joint. 
Purchaſers pay Share and Share alike for a Purchaſe; 
and one dies, his Repreſentative ſhall be relieved for a 
Moiety of the Purchaſe. Fern. 361. So it is as to a 
Stock in Trade, the Plaintiff, Adodoiftraror of one 
Partner, ſued the Copartner for an Account of the In- 
- reftate's Share, which was accordingly decreed. 1 Ch. 
I Bed 361: 80 where two Perſons jointly (b) ſtockd 
faid, that if à Farm, and occupied it as Jointenants; though the 


the Farm 


bea been Deceaſed was informed what the Conſequence of Law 
taken jointly 


by chem, and WAS in Caſe he ſhould die; and that he thereupon re- 


3 plied, he was content the Stock ſhould ſurvive; yet his 


gain, there Executor was relieved; and per Lord Keeper, though 


the Survivor. 


mould have it is common for T raders. 7 in Articles of Copartnerſhip, 
ape ia 0 to provide againſt Survivorſhip; yet that is more than 


1 e is neceſſary: And he took the Diſtinction to be, where 


Where it vas two become Jointenants, or Jointly intereſted in a 


agreed, that 


I Thing by Way of (c) Gift or the like; (d) there the 
Equity, will ſame ſhall be lubject to all the Conſequences of Law : 


decree a— 


fare But as to a joint Undertaking in the Way of Trade or 


jurvivin 

| Joinrenane the like, it 18 otherwiſe. Fern. 217 7 

or the Heir 

of the Deceaſed, for a Moiety of the Lands; except there was an Agreement i in the Life of 

the Parties, chat there ſhould be no Survivorſhip ; a Prohibition ſhall be granted, (c) Ard 

accordingly it has been decreed, that if the Teſtator deviſes the Reſidue of his Eſtate to his 

rwo Executors, or make ſeveral Men Executors, the Survivor ſhall carry all. 2 Ch. c. 64. 

S. P. 1 Ch. c. 238. decreed contra, but to the Difſatisfaction of the Bar; though Note Lord 

Chancellor's Expreſſion, why the Survivor ſhall carry all, becar ſe the Fudges <vill have it ſ 2 Ch. 

c. 63. F. P. Vern. 482. and Lord Chancellor's Opinion, that ir would be the ſame, if one of the 
Exceutors had Peel himſelf of the Moicty of the Goods, and had died. (d) If A. de- 


1 | | vifes 


Marims of Equitx. 


viſes the Zurpius of his Eſtate to his two Nephews, equally to be divided hotwoon them 
appoints: his E:xeccn or to lay lit out for the Benefit: of his ſaid 2 Neph ere of 
died in the Tettot or's Life time, the ſurviving Nephow ſhall har. . A 9 
Words, by which the Surplus is appointed to be laid our for the Bo te; oft the Nephews 

ing joint. Veh. 425. | 


(20.).:E Eq Uitv will In (a) ManVv Caſes controul t 4 {.9) "+26 vi: 01 
unequal Diſtribution of a Truſtec or Guardian, thong 
he had exprels Power to diſtribute, as he rhought nt; 


5 7 N 


as the Deviſe of a perſonal Eſtate was in theſe Words; bs Oe 
I do entruſt my Wife with the fame, during the Time ve ſhe ard Gra: 
ſhall continue my Widow ; and in caſe ſhe Pal Fe-MATLY, 1 enving to 


j 9 
SY 5+ Y'? > Y> TID. A» 
4 ; In 4 1 A dw 


do will and defire her, to give unto my Children acco; wks e 
ſhe ſhall think fit : She married again, and then b by *. Ti. Tritt 


gives lj to 
ting appointed very unequally to the Children; the oc; we 


(Out wort 


Court (b) ſet aſide the Diſtribution. 2 Ch. c. 228. De- no: telieve 


viſe to his Wife of his perſonal Eſtate, upon Truſt and PL Do 


Confidence, that ſhe would not diſpoſe thereof, but for the frdntion, 


decluning 


Benefit of her Children; the by Will gave one but 5 S. the Trotlee. 


to be the 


and all the Reſt to another; the Court ſet aſide fo un- judge. i Cl. 


eq ual a Diſtribution. Fa, 66. The Will directed £37731 


Tec if Ator de- 


Nh his I. Lands fhould deſcend and come amongſt his viled hisreal | 


and perional 


Daughters, in ſuch Shares and Proportions, as bis Wife gate to his 
by Deed in Writing ſhould direct and appoint ; the Wife Perc nere 


i ut, there- 


makes an unequal Dittribution ; the Court at firſt de- hee 


ward his | 


clared the Circumſtances muſt be very ſtrong, as Chiliren and 


Grand-ch:1- 
lomething of Bribery and Corruption, th AE WW Oul | take S Pan: accords 


away if Power from the Wife, by the expreſs Words Bene their 


Demerit; 


of the Will; but afterwards declared, the Caſe was the Court 


Gcclared 
proper and celievable | in Equity; for as ſhe allowed the tha this a. 
F--: Plaincift 5 
| | Trult in the 


Executor to reward ſuch of his Children and Grand children, as they ſhould demerir, and 
as the Executor ſhould think fit, and not to an abſolute fixed Truſt, to create a Certainty of 
Right or Intereſt as to any certain Proportion in any of the Children or Grand- children; 


and therefore as to whatever of the real Eſtate was diſpoſed by the Esccutor in his Life - 


time, or given by his Will, the Bill, which fought to fer aſide that Piſtribution, was difmis 
ſed. 2 Ch. Rep. 141. The Teſtator gave the Reſidue of his perſonal Eſtate, to apd am ona 
his Kindred according to their moſt Need, to be diſtributed among them by his Execur 
and defired that a Care and Regard ſhould be had to F. §. the Court decreed that che Excecutor 
ought chiefly ro conſider thoſe that have moſt Need, that ſo they that have more Nee! may 
have more than they that have leſs; and as ro F. $. who was particularly recommended to 
the Executor, the Court declared he had a Power, and ordered him to give him fomewhat 
conſiderably out of the Reſidue of the ſaid Eſtate; and the Maſter was to fee Right done. 
2 Ch. Rep. 146. (b) Bur Note; one main Reaſon was, that the Wife had married a {con ( 


Hasband, and being under Coverture, her Diſtribution might be influenced by her Husbana's 


Authority. Vern. 415. 


— — — — 2 —— — 
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Plaintiff but a ſmall Proportion, ſhe might for any 
cauſeleſs Diſpleaſure, have allotted her but one barren 

Acre only, and in ſuch a Caſe the Court would have 

had a Juriſdiction, and therefore here alſo: And decla— 

red it was diſcretionary whether it would relieve or 
not, and would be attended with Precedents. Very. 


33)», 414 

(21.) If Goods are thrown over board in Streſs of 
Weather, or in Danger or juſt Fear of Enemy, in or- 
e lotet der to (a) ſave the Ship and the reſt of the Cargo : 
Goods That which is ſaved ſhall contribute to a Reparation of 


thrown over- 


board, ee. that which is loſt, and the Owners of the Ship ſhall be 


mult contri— . . . | TE. 

bu-e ro the Contributors in Proportion. SH. P. C. 19. 

ſaving of the 5 . 5 

* Goods, elſe this Rule of Average will not hold; and therefore where the Ship, being 
loaden with Oils belonging to the Plaintiff, and with Silks belonging to the Defendant, was 
purſued into an Harbour by Enemies; the Maſter ordered the Silks on Shore, being the more 
valuable Commodity, though they lay under the Oils, and took up a great deal of Time to 
get at them; the Ship and the Oils in her being taken, the Owner of the Oils demanded a 
Contribution from the Owners of the Silks; inſiſting that the Salvage of the Silk (which had 
_ otherwiſe been loſt) deprived the Plaintiff of the ſame Opportunity for the Salvage of his 
Oils, and that in ſuch Adventures, as the Danger is common, ſo ought the Loſs and Damage 

to be common and equal. But the Bill was diſmiſt, for that the Loſs of the Oils did not 

actually ſave the Silks, neither did the Saving of the Silks loſe the Oils; for if the Silk had 

not been ſaved, the Oils had been loſt; for they were ſo bulky that they could not eafily be 
removed without further Time; and if Part only be ſaved, it is to the Advantage of the 

Owner. So in Caſe of Damage to Goods within the Veſſel, other Goods ſhall not be contri- 

butory, but the Owner muſt endure his own Loſs. Sb. P. C. 18. : | 
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Maxim IV. 
5 It is Equity, that ſhould make Satisfac- 
tion, which received the Benefit. 


(1.) WHERE Heir being ſued, and having paid a 
Debt of his Anceſtor by Bond; it was de- 

creed the Executor ſhould reimburſe him, as far as 

there were perſonal Aſſets come to his Hands. 1 Ch. 

c. 74. and Lord Chancellor declared, that the perſonal _ 

Eſtate in the (a) Hands of the Executor ſhall be em- e the. 

ploy'd in Eaſe of the Heir, by whatever Means the Wag er 

Heir became (b) indebted (c) as Heir, 2 Ch. c. 5. as if ett te: 


the Anceſtor mortgages the Eſtate, the (d) Mortgage- Execvtor; 


it is then in 


Debt ſhall be paid out of the perſonal Eſtate. 1 Ch. c. his Hands, as 


271. S. P. 2Ch.c. 5. Although there be no (e) Co- and conts. 


venant in the Deed for the Payment of the Mortgage- ny ti 


Money, Vern. 436. S. P. 2 Salk. 449. (f) for the perſo- Bale of the 


real Eſtate; 


nal Eſtate received the Benefit, by contracting the Debt, and 3s where a 


— a i Man convey- 
therefore ſhould make SatisfactioSn. od his Lands 


| | to Truſtees 

to pay his Debts, and made his Wife Executrix ; but did not thereby in expreſs Terms give 
her the perſonal Eſtate; it was deereed, it ſhould be applied in Eaſe of the real. 1 Ch. c. 297. 
So if the real Eſtate is deviſed for Payment of Debts, and the Reſidue of the perſonal E- 
ſtate after Debts paid, be given to the Executor, the perſonal Eſtate ſhall notwithſtanding, 
be applied to the Payment of the Debts. 2 Vert. 349. (b) If it be a Duty or Charge in 
Equity, the perſonal Eſtate ſhall be firſt applied. 2 Ch. c. 84. e) Or if the real Eſtate be 
charged with the Payment of Legacies, as conveyed or deviſed ro Truſtees for Payment of 


Legacies; yet the perſonal Eſtate ſhall be firſt applied, as in Caſe of Debts. 1 Ch. c. 297. 


F. P. 2 Vent. 349. Although Note; In this Caſe of Legacies the perſonal Eſtate as never benefited : 

But this Caſe is governed by another Rule, that all Legacies ſhall be paid out of the perſonal Eſtate. 
(d) But where the Anceſtor purchaſcd the Equity of Redemption, which detcended to the 
Heir; there the Mortgage-Debt was not paid out of the perſonal Eſtate. Vern. 3). F. P. 2 
Salk 449. for by the Purchaſe of the 2 of Redemption, the perſonal Eſtate is not encreaſed but di- 
miniſhed. (e) This was formerly decrecd otherwiſe; that in Caſe, there was not a Covenant 
in the Deed for the Payment of the Mortgage-Money and Intereſt, the Adminiſtratrix was 
not obliged to diſcharge the ſame. 1 Ch. Rep. 275. (f) Note; Debts ſhall be paid out of the 

erſonal Eſtare ; tho' thereby it is leflened ro the Prejudice of a Widow, who claims a Third 

y the Cuſtom, 2 Ch. c. 84. & C. Vern. 36. but Legacies ſhall not be paid out of the perſonal 


Eſtate, to the Prejudice of ſuch a Widow, 2 Ch. c. 85. for that would be to decree, that the 


Husband could give away his Widow's cuſtomary Share. 
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C2.) In the Caſe of Corniſh and Alem the Court took 
B that, though in Cale of an Heir, Debts 
affecting the real Eſtate, ſhall be paid ont of oe al 


Aſſets, yet it ſhall not be fo, in the Cale of a Dev iſee 


i Cþ. c. 271. But that Difference was rc jected in the 


— 


Caſe of Pochley and Pochley ; where Lord Chancellor de- 
clared, that not only the Heir, in cale he be charged 
with the Debts of his. knceltor, but alſo the Devilze 
of the Lands ſhall be unburthened of the Debt, lying 
upon the Lands, by the perſonal Eſtate in the Hands 
of Executor or Adminiſtrator 3 and ſo {ſhall the De- 
viſee of a Mortgage, 2 Ch. c. 24. and that not only he 
who is heres factus, ſhall pray in Aid of the perſonal 


Eſtate to diſcharge the real, but even an ordinary De- 


viſee {hall have that Benefit. S. C. Vern. 36. 


( 3.) The Teſtator held the Lands ſubject to a cer- 
tain Rent, and let it run in Arrear; though his Per— 
ſon was not liable at Law, to the Payment of the 


Rent, yet it was decreed, the Executor, and not the 


preſent Tertenant, ſhould pay the Arrears, as far as 


he had Aſſets, becauſe by not paying the Arrears, the 


Teſtator's perſonal Eſtate was augmented. 1 Ch, c. 121. 


(4.) The Queſtion was, how far the {ſecond Hul- 
band thould be charged of his own Eſtate, for a De- 


daſtavit or Breach of "Truſt committed by the Wife and 


(a) But 
where there 
is no ſuch 
Fund, out of 


her firſt Husband; and per Cur. where there is a Bond, 
there is a Lien by Deed, and ſo the ſecond Husband 
bound ; but where there is only a Breach of Truſt, or 
Debt by {1mple Contract, there in Equity, the Plaintiff 
ought to follow the (a) Eſtate of the Wiſe in the Hands 
of the Executor of the ſecond Husband. Vern. 309. 


which to take Satin ien for the Breach of Truſt, the ſecond Husband muſt pay it, «nd take 
his Wife chargeable with that as well as other Debts. 1 Ch. c. 80. 
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Maxim 


Maxims of Equity; 


Maxim V. 
It is Equity, that ſhould have the Satiſ- 
faction, Which ſuſtained the Loſs. 


(45); Mortgage in Fee 1s forfeited ; the N80 

dies; and the Mortgagor comes to redeem; 
B will decres (a) the Money to be paid to the 
Executor or Adminiſtrator. 1 Ch. c. 28 3. The mortga- 
ged Lands ſhall be decreed to the Executor or Admini- 
ſtrator, and not to the Heir, Vern. 412. and the Heir 
” the Mortgagee ſhall be compelled in Equity to con- 
to the Executor or Adminiſtrator. 2 Ch. c. 50. 
| But where a Man purchaſed of a Mortgage, appre- 
| hending he had an abſolute Eſtate ; the Mortgagor p. 
came to redeem ; the Money was decreed to the Heir; 
and not to the Executor, Vern. 271. for as in the fel 
Caſe the perſonal Eſtate bore the Loſs, it being intended only 
a Security for Money: So in the later Caſe, the real Eſtate 

bore the Loſs, it being intended an abſolute Purchaſe. 


21 


(a) This was 
for a long 
Time an un— 
ſettled Point; 
for wi.cre 
there was 
neither Bond 
nor covenant 


to pay the 


Mortgage; 


nor noDefect 


of Aſſets to 
pay Debts; & 
the Condin- 
on was to pay 
to the Heirs 
of the Mort- 
gagee; or to 
the Heirs or 
Executors, 
c. in theſe 
Caſes, the 
Court many 


| Times doubted, and ſometimes decreed the Mortgape- Money to the Heir. Vide 1 Ch. Rep. 183. 
2 Ch. Rep. 155, 242. 1 Ch. c. 88. Vern. 170. But all theſe Doubts are now ouſted; and the Mort- 
gage Money in all Caſes whatſoever, ſhall be paid to the Executor or Adminiſtrator, Vids 


1 Cb. c. 283. 2 CÞ. c. 50, $14 3206 a Ventr. 349, 351. Vern, 412. 


 (2.) A Purchaſer takes the Fee in his own, and an 
Aſſignment of a Mortgage- Term, 
Truſtees ; though it is not mentioned to attend the 
Inheritance, Equity will decree it to be aſſigned to the 
Heir. Vern. 1. And where ſuch Purchaſer made a Will 


in the Name of 


of thoſe Lands, but not duly executed by the Statute, 


ſo as to paſs the Lands) and deviſed them from the 


Heir at Law, yet the Fee deſcending to the Heir, he 


was decreed to the Term, 2 Ch. c. 49. And there is the 
—_—_— — 


ſame 


22 Marims of Equity. 
de bol we Jame Equity, if the Purchaſer takes the (a) Mortgage- 
tioned to at, term in his own Name, and the Inheritance in Tru— 


tend the In- 


heritance, fees; it {hall go to the Heir, though not mentioned 


here leems : i 1 
tome Doubt to attend the Inheritance. 2 Ch. c. 156. And it is not 


whether it 


Jan e Fo material, whether the Fee or the Term was purcha- 
ro che Exe- ſed firſt. 2 Ch. c. 156. for the Inheritance ſuſtains the 


cutor to pay 


Debrs; and Loſs, by keeping the Term on foot, and * ſhould 


this, altho“ 


the Term is Pave it in Satisfaction. 


n Trukees; 


and ſo not Aſſers at Law. Vide 2 Ch. c. 49, 152 Vera 1, 188, 341. But even in thoſe Caſes, 


where it is adjudged to be Aﬀets, it is admitted, that after the Payment of Debts, the Sur- 
| ms” Nall 80 to the Heir. 


(3 ) When Lands are appointed or convey d to pay 
Debts, the Heir is intitled to have the Lands after the 


Debts paid. 2 (H. c. 115. And if a Man makes a Leaſe, 


(oh The Te- Or deviſes an (b) Eftate for Years (he being ſeiſed of 
ttator's Will 


Was, chat his AN Eſtate of Inheritance) for Payment of Pebts; if 
re the Profits of the Land ſurmount the Debts, all chat 
the Profits remains ſhall go to the Heir, tho' not fo expreſt; and 


of his Lands 


(of Ioberi Albeit it be in he Cale of an Executor, 2 Ventr. 359. 
Fees Years and in all Caſes where a Term for Years is created for 


in Trutto any particular Purpoſe, as to raiſe Portions, Cc. the 
pay his | 


Debrs; and Overplus ſhall go to the Heir, 1 Salk. 154. 
bequeatbs 

the reſt of bis Goods and Chattels to his Executor; the Debts are paid, and there is an Ov er- 
plus of the fifreen Years, beſides what was ſufficient to pay the ſame; the Court deerced the 
Reſidue of the Term to the Executor: But a Quer. is made by the een I Ch. e 90 


40 A Guardian of an Infant having a conſiderable 
1 Sum of Money in his Hands, that was raiſed out of 
195 Guard. the Infant's Eſtate, (c) lays it out in a Purchaſe for 


an had come | 
ie Lacy, the Infant; if when he came of Age he ſhould agree 


and thewn thereto, and: allow the Guardian that Money on Ac- 
that it would 


be for the count; the Infant dies under Age; the Queſtion was 
the Infant to Whether the Heir of the Infant ſhould have this E- 


robe ay ſtate ; or the Truſtees to account to the Adminiſtrator 


laid our, the for the Money; the Court decreed the latter. Very. 


Court would 


have decreed 403, 43Jz 8 Ch. Rep. 377 jo 


it; and tho? 


the Infant had died under Age, the Court would have maintained its own Decrec, and then 
it would have gone to the Heir. erp, 436- 
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(5.) A Man purchaſed a Copyhold for _ Lives, 
viz. of himlelt, and his two Brothers, and dies; his 
Son enjoy'a the Lands, and died; and the Adminiſtra. 
trix of the Son being in Poſſeſſion, the Uncles di- 
ſturbed her; the brought her Bill to be relieved, as 
having the PD itle of the iirft Taker, who paid the 
Fine; which was decreed. Vern. 415. 
(.) Coparceners make a Partition by Conſent: ind 
the Lands of the one being of greater Value than the 
Lands allotted to the other, until an Eſtate for Life 
fell in; it was agreed, that that Coparcener who had 
the leaſt Share, ſhould have a Rent of 201. per Ann. 
during the 18 of the Tenant for Life, to make her 
Share equal; this Rent Ihall go to the (a) Heir. Very, (a) But a 


| Bond being 
: 1 33 8 | | given to the ad 


|  Coparcener, 
7 "LF Executors and Adminifirators to pay the Rent; : the Court decreed the Bond to the Exe- 


cutor; becauſe the Obligor had his Election to pay the Rent, or forfeit the Bond. Vern, 133. 


(7.) The Plaintiff being Part- owner of a Ship, refu- 
ſed to join with his Copartners to fit her out to Sea; 
and thereupon the other Partners complained in the 


Admiralty and gave (b) Security, that if ſhe periſhed b) Upon a 
in the Voyage, to make good to the Plaintiff his Share; ee thx 


a Prohibiti- 


the Ship returned, and the Plaintiff ſued in Equity to 990 Libel 


againſt ſuch 
have his Share of the Profits of the Voyage; but the Security, 


ſuggeſting 
Bill was diſmiſt ; ; for they who muſt have ſuſtained the . 


whole Loſs, in caſe the Ship had miſcarried, ought to haue o, was 


given upon 
the whole Benefit, now ſhe has returned ſafe. But if they Land, and | 
had not given Security in the Admiralty, then the Bill ter of Pro- 


would have been proper; for then he mult have born be eddse! 


be ordered 


his equal Share of the Loſs, and therefore ought to Þy che Com-. 


mon Law 
have his Share of the Gain. 2 Ch. c. 36. S. C. Vern, only; the 
| Court ſeem- 


297. ä | | | | cd ſtrongly 


inclined that 
they had ſuch a Power; but the Matter being of Conſequence, and never yet determin'd, 


they granted a Prohibition, and directed them to declare according to their 3 
6 Mod. 162. 


(8.) The 


24 Maxims of Equity, 
1 0 The Factor entered not the Goods in the Cuſtom 


(a) But in 


% Cate of BOOKS of a (a) foreign King; and ſo the Duty was not : 


the Duty bo paid : On an Account between the Employer and the 


being a1 
P 


© our own Factor, the Factor inſiſted on an Allowance for the Duty, 


King, where 


ee e h, Which was decreed ; for if the Non-payment of the 


the Court de- Duty had been Siſrorered: the principal Freight had 


clared, that 


the Courſe been forfeited, and the Factor muſt have anſwered it 


f M 
chants, char £O-THE Imployer ; and as he run the Hazard wholly, 


roc Favors he ought to have the Benefit, 1 Ch. c. 25. and upon a 


he Benefir Bill brought by the Factor to have an Allowance for 


ot the Cu- 
toms them- ſuch Cuſtoms, it was decreed accordingly. 1 Ch. c. 76. 


ſelves, and 


not the Principals, becauſe the Penalty would fall upon the Factor, if diſcovered, could not 
be called a good Cuſtom, being founded upon Fraud; and on a Bill brought by the Imployer 


to have an Account, the Factor was ordered to anſwer wens hing the * of the ke i 


ment of the Cuſtoms. 1 Ch. c. 30. 


Marim VI. 


Net ber equity ſuffers not a (b) Right to be with- 


in ended, our A Remedy, 


are thoſe 

which the 

Law ac- 
knowledges 15 * 
to be ſuch; 

and never 

gives Judg- 


them, tho' compel him, Car. Rep. 4. for an Action on the Caſe 


it cannot 


zive Re. Will not lie againſt the Land; ; and there is no Remedy 


_ medy for 


them, and but IN Chancery. Cro. Fac. 368. S. C. 2 Bulſt. 336. So 


not equitable 


Nach for if an erroneous Judgment be given in a Copyhold- 


which Equi- Court, in a Formedon, or the like, a Bill may be exhi- 


Ty gives a 


Remedy in bited in Chancery to (c) reverſe it. 1 Rol. 373. Pl. 2. 


the very 
Creation of Lane (d) 98. 
THEM, | | | 
e, Or to compel the Lord to receive a Plaint or Petition to reverſe i it; but where ſuch Bill 
:5 brought to reverſe a common Recovery, under which the Defendant bad purchaſed, the 
C ourt would give no Aſſiſtance. 2 Ch. Rep. 387. S. C. Vern. $67. for Equity ought rather to 


ſupply a DefeGt therein, than alliſt i in the h it. Sh. P. C. 67. (d) Altho' the King 


was Lord of the Manor. 


. — . — rr 


Court of Equity will compel the Lord of a | 
Manor, to admit the Tenant. Toth. 2, 3. 
ment againſt As, if the Lord will not hold a Court, Equity will 
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Marims of Equity, _ 25 
(2.) If the Lord of the Manor will exact Fines ar. 
bitrary, Equity will reſtrain him. Car. Rep. 4. S. P. Dy. 


164. As in caſe of a 'Tenant-right Eſtate, where the 


Fine is to be paid on the Death of the Lord, or the 


Death of the Tenant, or upon an Alienation ; the Lord 


was compelled to take a moderate Year's Value, 1 Ch. 
Rep. 3 4. S. P. 1 Ch. Rep. 96. And the Eſtates held by 


the Tenants being for 99 Vears renewable, and the 


Fine being arbitrary at the Will of the Lord, the Court 
compelled him to renew upon Payment of Fines of two 


| Year's Value. 2 Ch. Rep. 134. for the Lord might exatt 
4 Fine to the Value of the Eſtate, and ſo the Tenant loſe 


his Eſtate, without this Remedy in Equity. a 
(3.) A Rent-leck is (a) granted; Equity will decree N. 78 
(b) Seiſin to be given, and the (c) Rent to be paid to P21» 22 4 


Difference 


the Grantee. 1 Rol. 378. pl. 22. S. P. Mo. 805. 1 Ch. where the 
; c. 147. = - | 


Rent com- 
mences by 
Grant, and 


: where by Deviſe : that in Cole of a Grant, Equity will not decree Toifin . and ! Rol, 3 5. . 


where a Man had a Remedy by Diſtreſs, and by his own A& deſtroy'd his Power of diſtrain— 
ing; Equity would not relieve him. (b) Here Note a Difference; that where there is no 
Remedy at Law, (as in this Caſe of a Renteleck) Equity will grant one; but where there 


is one, Equity will not grant a further one, tho' that at Law 1s not available: As where 


an Annuity was granted out of a Rectory; the Glebe was bur forty Shillings per Ann. and 
the Tithes not being liable to a Diſtreſs; there was no Remedy: Equity decreed the whole 
Rectory to be liable to pay the Annuity. 1Ch.c. 79. So the Bill was for Payment of a 
Rent of five Shillings per Ann. it being proved that the Rent had been conſtantly paid, till 
about twelve Years laſt paſt, and no Decd appearing to ſhew the Nature of the Rent, it was 
decreed to be paid for the future, whereby the Perſon of the Defendant was charged. 1 Ch. 
c. 120. a like Bill and like Decree, Vern. 359 But where the Bill ſer forth, that the Plain- 
tiff had a Rent-charge upon the Lands; bur thar the Defendant turned all the Land to Tillage, 
and left no Stock on the Ground for the Plaintiff's Diſtreſs, and therefore pray'd Payment: 
The Court declared, that unleſs there appeared a Fraud to hinder the Plaintiff of his Di- 
ſtreſs, he could not have any Relief here. 1 Ch. c. 144. So in a like Caſe ic was demurred, 
for that the Plaintiff had Seiſin, and might bring his Aſſize, and that Equity ought not to 
charge the Perſon of the Defendant, where there was another Remedy at Law; the Demur- 


rer was allowed. 1 Ch. c. 184. (c) This ſeems doubtful ; for in the Caſe of Ferris and 


Newly cited 1 Ch. c. 147. it appears, that only Seiſin of the Rent was granted, S. P. 1 Ch. c. 


184. and Note, that in all the Caſes before mentioned where the Court has decrecd Payment, 


and thereby charged the Perſon, no other Remedy could be granted. Beſides, as the Court 
would nor charge the Perſon, where there was a Seiſin at Law, there ſeems no Reaſon to 
charge it, at the ſame Time that it deerees Seiſin to be given: Though Vide Maxim 9. c. 1. 
That where a Courc of Equity has a Juriidiction as to Part only, and can decree and enforce 
Relief as to the Whole, it will not ſend the Party to Law; therefore Quer. . 


(.) A Man cannot ſue in the Chancery of Cheſter, 
for a Thing which in Intereſt concerns the Chancellor 
there, becauſe he cannot be his own Judge ; and there- 
fore in this Cale he may ſue in the Chancery in Eng- 
5 Hh land; 


26 Maxims of Equity. 

land; for otherwiſe there {hall be a Failure of Right. 

1 Rol 374. l. J. 80 12 G. 113. 
(5.) If a Man hath Cauſe to complain in Equity, of 
a Matter ariſing within the County Palatine of Cheſter, 
if the Defendant lives out of the County Palatine, he 
may be ſued in the Chancery here, or otherwiſe there 
would be a Failure of Juſtice ; for Proceedings in E- 
quity binding the Perſon only, if the Perſon lives out 
of the Juriſdiction of the Chamberlain of Cheſter, 
: there can be no Relief there. 12 Co. 112. 
(a) So where (6,) Equity gives Aid to the Juriſdiction of (a) in- 


fucd the Huſ: ferior Courts. As if the Executor of a Citizen, who 
band in the. 


Feeleſiaſti- Ought, according to the Cuſtom of that City, to come 
cal Court 3 . | F : 5 
. Altbony: and give Security for Orphans Portions, lives out of 


and it was 


2 the Juriſdiction, Equity will compel him to come in 
n : | : 
thathe and give Security. 1 Cb. c. 203. 


would go be- | | 1 
yond Seca to avoid the Sentence; the Court granted a Ne exeat regnum. 2 Ventr. 345. 


(.) A Purchaſer of a Reverſion ſhall compel the 

Leflee in Chancery to attorn where he hath no Means to 

| compel him by the Common Law ; for the Grantee 
282 hath no Remedy, as the (b) Conuſee of a Fine, to 
may compel enforce an Attornment. 1 Rol. 377. pl. 1 2. S. P. Mo. 


to attorn at 80 5. 
Law, yet E- 


quity will alſo compel him, 4 Leon. 4, 184. yet Quer, and Vide ant. c. 3. the Notes in the 
Margin; that Equity will not grant a further Remedy, where there is one at Law. 


Maxim 


Paxims of Equity, 


Maxim VII. 
Equity relieves againſt Accidents. | 


5 9 A Bond was given, to pay an Annuity out of 


the Profits of an Office, which was taken 


away by the Uſurpers i in the Grand Rebellion; the Of- 


fice being revived upon the Reſtoration, the Obligor 
was ſued on the Bond; but upon his Bill to be relie- 
ved, the Court decreed him only to pay the Annuity 
for ſo many Years, as. the Othce continued, 1 2 
3 . 


Zed by the Parliament in the Grand Rebellion, and made 

an Hoſpital for Soldiers; and being ſued for the Rent, 
: exhibited his Bill to be (a) relieved; the Lord Chancellor 

took Time to adviſe, but declared: if he could, he 
would relieve the Plaintiff. 1 Ch. c. 83. 


(2.) The Plaintiff nated; an Hauſa. which was ſeis: 


(a) Serjeant 
Maynard ci- 
ted a Cale, 
where the 


Plaintiff, be- 


ing Tenant of 


a Wharf. which by an 3 Flood was carried all away, brought his Bill to be relie- 
ved againſt paying of his Rent. But all the Relief he had, was only againſt the Penalty 


of the Bond; which was broken for Non pay ment of the Rent. 1 Ch. c. 84 


—6 ) An Executor having a Bond begin to the 


Teſtator, wherein only one Perſon was bound, took 
a new Bond from the ſame Obligor, wherein another 
| Perſon became bound for better Security; though this 


is a Converſion in Law, and ſhould go to the Admini- 


ſtrator of the Executor, and not to the Adminiſtrator 
de bon non; yet if the Debt be loſt, Equity will not 


charge the Executor with it, but will decree him only 


to allign the Security. 1 Ch. c. 74. 
(4. ) An Executor having ſufficient Aﬀets by Leaſe- 
hold Houſes, to pay ten Thouſand Pounds to Infant 


Legatees, entered into a Recogniſance, which by the 


Cuſtom 


28 


(a) Vide ant. 
Mor 3. c. 9. 
thatif an Ex- 
ecu'or vo 
luntar ly af. 
lents to a Le 
gacy, there 
being ar the 
Time of ſuch 
Aſlent, fufh- 
cient Aﬀots 
to pay the 
Legacy, yet 
if they after 
become dc fe 
erent thro 
Accident, 
SCCUrity, 


Maxims of Equity. 
Cuſtom of London he is (a) obliged to do, (Vide ant. 
Max. 6. c. 5.) for the Security of the Payment: The 
Teſtator's Eſtate was after ſo leſſened by Eviction of 
the Houles and by Fire, that it was doubtful whether 
what remained would be ſufficient to pay the 10000 /. 
the Court decreed, that the Recogniſance ſhould be 
made uſe of no further, than to make good the Teſta- 


tor's Eſtate, over and above the Loſles by Eviction 
and Fire. 1 Ch. c. 190. 


he wall be obliged to Wan it good; for it was his own Folly that he took not 


(F.) An Executor under a revoked Will, but ha- 


ving no Notice of the Revocation, pays Legacies, and 


(b) Overe, 


whether the 


Legatees ſhall be obliged to refund? Vide Max. 


after the Revocation is proved; he {hall be allowed 
thoſe (b) Legacies. 1 Ch. c. 126. 


$0; 7. that if the Aſſets become deficient 


through Accident, (as this Caſe 3) one Legatce hall refund to another. 


fant's Money 


(6. Truftee for an Infant receives 40 J. of the In- 
: The Truſtee is rob'd by his Servant of 
2001. whereof the 401. was Part: He ſhall be allowed 


the 407. for he is only to keep it as his own. 2 Ch. 


. 


(J.) The Teſtator taking Notice in his Will that 


his Wife was enſeint, directed that if the Child in ven- 


tre ſa mere were a Daughter, ſhe ſhould have 1000 J. 


but if a Son, that then his Executors ſhould purchaſe 
100 J. per Ann. and ſettle the ſame on the Son, and the 


Heirs Males of his Body, with a Remainder to the 


Plaintiff: The Wife was delivered of a Son, who died 


in the Life of the Teſtator; then the Teſtator died, 
leaving his Wife enſeint with a Daughter, who had no 
Fortune or Proviſion made for her. The Plaintiff ex- 
hibits his Bill to have the Lands purchaſed and ſettled 
on him; but the Court doubted, and ordered that he 
ſhould make the Poſthumous Daughter a Party ; for 
it you come to have Relief in Equity, in Caſe of a 


Wall, and there aller out an unſeen Accident, which 


4 if 
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if the Teſtator had ſeen, he would have altered his 

Will, there it is doubtful, whether Relief ſhall be 
granted; and though in this Caſe, there be no ſuch 
Daughter of which the Wife was then enſeint, and to 

which the Words of the Will can extend, yet here is 

the {ame in Effect: And Lord Chancellor ſaid; A. having 
an only Daughter, deviſed his (a) Truftees ſhould con- dhe ig 


the legal E- 


vey the Land to the Daughter in Fee; the Teſtator re- . A 


covered, and after had a Bon; ; the Daughter {hall not he deviſes 
k A » 
carry the Land from the Son. 2 Ch. c. 16. 5 


that the Law 


fixeth the 
Eſtate, Equity cannot help; as if Lands be deviſed in Tail, Keneinder over; the Deviſee 


dieth without Iſſue, in the Life of the ny, the Remainder ſhall take Place. 2 Ch. c. 16, 


(20 A Sum of 120 J. was given wk an Appren- 
tice; and by the Articles it was provided, that if the 
Maſter died within a Year, 60 J. {ſhould be returned; 
the Maſter being fick when the Articles were executed, 
and dying within three Weeks after, the Bill was to 
have a greater Sum returned; and although the Par- 
ties themſelves had provided againſt Accidents; yet it 
was decreed that one Hundred Guineas ſhould be Paid 
back. Vern. 460. 


( 9.) The Obligee in a Bond (b) loſes it by 1 ohn deve. 
the Court of <) Chancery will give Relief. Lat. 24, fons Cal 


ſome Caſes ' 
146, 148. even if the Bond was (c) voluntary; 8 — 
a Quer is made in the Book, 1 Ch. c. 77. and even ue as, | 


where he 


agamit a (d) Surety. 1 Ch. c. 77. ſeeks to be 
relieved up- 
on the Matter of the Deed dy a Deeree; ſuch an Oath is "neceffary. But where he only 
prays a Diſcovery, or o have the Deed produced; an Oath is not neceſſary ; for it is not to 
be imagined he would exhibit a Bill in either of the later Caſes, if he had the Decd, 1 Ch, 
c. 11. S. P. Vern. 180, 247. and the Reaſon given, for that you ſhall not tranſlate the Juriſ- 
dition withou': Oath Bur Vern. 59. S. P. contra. (b) For the Court of Requeſts was pro- 
hibired to graut Relief in ſuch a Caſe. 1 Rel. 375: pl. 1 Lai. 24+ te) Quere, Vide Max. 14. 
. (d) nents Vide Max. 14. c. 17. 
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Maxim VIII. 
Equity pꝛevents Miſchief, 


1 (J.) IF there be Leſſee for Life, Remainder for Life, 
ide Cap. the Reverſion or Remainder in Fee; and (a) the 
rely 924 on Leſſee in Poſſeſſion (b) waſtes the Lands; though he 


joined from * : g | | 
committing is (c) not puniſhable of Waſte by the Common Law, 
4 R : . EE * . - ; 
Hare. 96. yet he ſhall be reſtrained in Chancery; for this is a 
wag ot particular Miſchief, and though he is not puniſhable 


144. 7 ext 24 ER We . ON 
ate in during the Continuance of the Remainder, yet he is 


V oods and (d) puniſhable after. 1 Rol. 377. pl. 13. S. P. Mo. 554. 
Houſes re- | | | ES: | 
rained. Toth. 61. Car. 26, 36. Vern. 23. 
Tub. $436 © Fo _ 5 ; 
in felling Timber. 1 Ch. Rep. So in plowing antient Paſture. Toth. 143, 144 So of antient Mea- 
dow and Paſture. 1 Ch. Rep. 14, 106, 116 2 Ch. Rep. 94 (e) Waſte done by one who held 
by Covenant, and therefore not puniſhable by Law, yet holpen in Equity. Toth. 18S, But 
here Note a Difference, where the Tenant is diſpuniſhable of Waſte by the Nature of his E- 
ſtare, or by expreſs Grant; and alſo a Difference as to the Kind of Waſte ; for it appears from 
this Caſe that the firſt Tenant for Life ſhall be reſtrained generally, which includes all Kind 
of Waſte. But Tenant with expreſs Grant of <v:thout Impeachment of Waſte, ſhall not be re- 
ſtrained from cutting Timber, 1 Ch. Rep. 242. or from plowing, Vern. 23. or from opening 
new Mines. 1 Salk. 161. But ſuch a Tenant ſhall be reſtrained from pulling down Houtes, or 
defacing a Seat. 2 Ch. c. 23. 1 Salk. 161. So that all Tenants for Life ſhall be reſtrained from 
pulling down Houſes, or defacing Scars. Bur Tenant by expreſs Grant of evithout Impeachment 
of Waſte, may cut down Timber, or open new Mines, &c. though Tenant for Life, without 
ſuch expreſs Grant, ſhall not. (d) From this Reaſon here given, it ſhould ſeem, that ex- 
cept the Tenant in Poſſeſſion be puniſhable by Law, at ſome future Time, though he is not ſo 
at preſent, Equity will not enjoin him. But from the Caſes before it appears, that though 
he be entirely diſpuniſhable, he ſhall be in ſome Caſes reſtrained, 


(2.) A Court of Equity hath a Juriſdiction to quiet 

Men in their Poſſeſſions; per Coke, 3 Bulſt. 3 4. S. C. Litt. 

Rep. 166. 1 Rol. Rep. 190. As where the Party hath 

been in Poſſeſſion three Years, and another diſturbs 

(e) An lo- him in ſuch Poſſeſſion; Equity will grant an (e) In- 


junQion 18 


never grant- junction to quiet him in it. Car. 66. S. P. Vern. 156. So 
ed, pale, the Law Patentees had an Injunction to reſtrain the De- 
5 fendants from proceeding in the Printing of any Law 

Books. 2 Ch. c. 67. So the Company of Stationers had 


4 * an 


Marims of Equity. . Es 
an Injunction, to ſtay the Books in the Cuſtom-Houſe, 
and hinder the Sale of Statute-Books printed beyond 
Sea, 2 Ch. c. 76. and where the Caſe requires it, E- 
quity will grant a perpetual Injunction ; as Equity 
granted a perpetual Injunction againſt proving of a 
Will in the Spiritual Court, it being found upon a (a) (h bine. 
Trial to be no Will. 1 Ch. c. 80. S0 a perpetual In- granted, on 


granted, ex- 


junction was granted to ſtay the Actions at Law of ſe- An Rig 
veral Perſons, where the Right had been tricd and de- hy tori 
Wes . | 1 5 | thc Fart 


1 . | . might re- 
ceive a Prejudice, which could never be com penſated, and fo Equity would do a Miſchief, 


inſtead of preventing one. Vern. 276. As upon a Motion for an InjunCtion to ſtop the Sale of 
Engliſh Bibles printed beyond Sea; the Lord Keeper declared, he could not grant an Injunc- 
tion, but where a Man has a plain Right ro be quieted in it; and directed a Trial, wherein 
the Patentees to be Plaintiffs, and the Defepdants to admit they have fold twelve Bibles; and 
when the Trial is over to come back again. Vern. 120. So where the Univerſity of Oxford 
had a Patent for printing of Bibles; the King's Printers, being entitled under a Patent, 
brought a Bill to reſtrain them; though the Court was of Opinion, that the Univerſity could 
not print more than for their own Uſe; yer it being a Right determinable at Law, would not 
grant an Injunction, but directed a Trial. Vern. 275. Ard where the Faſt India Company 
pray'd an Injun&ion to reſtrain the Defendant from trading to the Faſt Indies, though the 
Court was far from thinking the Company's Patent void, which had been confirmed by ſo 
many Kings; yet the Validity of the Patent being triable at Law, an Injunction could not 
be granted, till it was determined there; and a Trial was directed. Vern. 12). F. C. 2 Ch c. 165. 


(3.) The Plaintiff in his Bill ſuggeſted, that the De- 
fendant ſet up a pretended Will, whereof he was 
Executor, and being inſolvent endeavoured to get in 

the Debts, the Will being conteſted in the Spiritual 

Court: The Defendant demurred, for that the Bill 

contained no Equity, and the Suggeſtion of Inſolvency 

might be made againſt every Executor; but the Demur- 

rer was over-ruled, and upon Motion ordered, that the 

Debtors to the Deceaſed's Eſtate, ſhould (b) forbear to (, Pebrors, 


| | RG | LON” TO if they have 
pay any Money, till the Matter ſettled in the Spiritual the leaſt No- 
1 | | NT BE I Te. ..- tice. of ſac! 
Court. 33 Ch. C. 7 Fo | | | an Order, 
27 2 | N „ | >. "mult rake © 
Care, that they pay not the Moncy to ſuch Executor; for where by the Decree one of the 
Executors was ordered to receive no more of the Teſtator's Ettate; a Debtor, though he was 
no Party to the Bill, nor ever ſerved with a Copy of the Decree, being preſent in Court when 
the Decree was pronounced, and paying a Deb: due by Mortgage, to ſuch Executor, who by 
Law was the Hand entitled to receiye the Debt, was decreed to pay the Debt over again. 
Harvey and Mountague, Vern. 57, 122. _ | 


( 4.) Where Deeds do concern as well the Title of 
the Reverſioner, as the Title of the Tenant for Life, 
N who 


AA 2 1 C 
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who is in Poſſeſlion of the Deeds, it is uſual to have 
(a)Bur where them brought into (a) Court, for avoiding all Perils, 


the Plain” 


ax Heir at and the indiſterent Cuſtody of them. Car. 25. And 
Low brought 


il do bare per Lord Chancellor, If Tenant for Life have a Deed, 
the Deeds whereby the Reveriion and Inheritance is in another, 
and Writings 
concerning he may at Law detain the Deed againſt the Revertions 
he Eſtate, 
the Daten. er; but ordered that the Deed ſhould be brought into 


8 Court for its ſafeſt Cuſtody, and both Parties to have 
Une char the Uſe of it as they have Occaſion, and both Parties 


ſhe ough: not 


ro diſeover if they pleaſe {hall have Copies atteſted. 2 Ch. 1 + 


or part with 


her Writings, until her Jointure was confirmed ; and although the lente was voluntary 


and made after Marriage, yet per Cur confirm the Jointure, or you ſhall not ſee the Deeds. 
Vern. 480 Vide Max. 14. c. 12. the Notes there. 


$2. Enter-pleading Bills are proper in Equity; as 

where the Plaintiff by his Bill ſhewed, that there is a 
Controverſy between the two Defendants, for the Re- 

verſion of the Eſtate, which the Plaintiff holdeth for 

Years, and that he doth not know to which of them 
to pay his Rent; and pray'd, that upon Payment of 

his Rent into Court, he may be diſcharged and ſaved 
harmleſs from Suit and Trouble for the ſame Rent by 

the Defendants; an Injunction was granted eee 

IV. Cr. 65. 

(6.) Suits quia timet are proper in Equity ; ; as where 

Lands chargeable with 500 J. to be paid to a Daugh- 

ter at her Age of ſixteen, were deviſed to the Defen— 
dant for Life, Remainder to the Defendant in Fee ; the 

Bill was brought before the Daughter's Age of ſixteen, 
8 compel the Defendant to pay (b) off the 500 J. to 
Life ſhall which it was objected, that perhaps the Tenant for 


not be obli- 


red pay Life may live till the Daughter is of ſixteen, and then 
off the whole the Daughter may enter, and ſo the Plaintiff not be 
a 3 hurt. But upon a Demurrer, the Court declared the 
Fill to be proper. 1 Ch. c. 223. So where the Surety 
has a Counter-bond, though he is not troubled or mo- 

leſted for the Debt; yet at any Time after the Money 

becomes payable on the original Bond, Equity will de- 


cree the Principal to diſcharge the — „„ 
1 (7.) Bills 
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(J.) Bills to examine Witneſſes in (a) perpetuam rei n 4 Bi 


. . . 4 x 12 tor this Pur 
Memoriam, are proper in Equity. As if a Man aſlumes poſe, if thi 
to J. &. in Conſideration that he will marry his Daugh- pray; Relief. 
ter, that he will pay him 5007. after the Death of hee 


J. D. in this Cale, becauſe the Witneſſes are old, and 2 V 366 
J. D. is as young as J. S. ſo that the Witneſſes to prove 

the Promiſe, may die before J. D. and ſo J. S. will be 
without Remedy for his Promiſe; he may exhibit his 

Bill in Chancery, and examine Witneſſes to prove it: 

In which he that made the Promiſe may join in Na- 

ture of an Examination in perpetuam rei Memoriam. 1 

Rol. 3 9 3. pl. 1. So a Bill to perpetuate the Teſtimony of 


Witneſſes to prove a (b) Will. Vern. 10 5. So a Bill lies to 1 =, 
perpetuate the Teſtimony of Witneſſes to prove a Mo- wor e e 
dus. Vern. 185. So to prove a (c) Right of Common, Bill was 
. 5 R 3 „ brought to 
(d) Vern. 308. or a Right to a (e) Way. Vern. 312. examine 
= 1 e = Witneſſes in 
perpetua m rei Memoriam touching this Will; the Defendant demurred, for that it was a Bill to 
prove a Man's Will in his Life time, which 1s in Truth no Will 'till the Teſtator's Death; 
and although it was inſiſted, that during the Lunatick's Life, all the Witneſſes to the Will, 
that could prove the Teſtator to be then Compos Mentis, might be dead, yet the Bill was diſ- 
miſſed. Vern. 105. (c) In all Cafes where ſuch a Bill may be brought, the Plainriff muſt, 
if nothing hinders, firſt eſtabliſn his Right at Law; as to a Bill to prove a Will, and perpe- 
tuate the Teſtimony of the Witneſſes, the Defendant pleaded himſelf a f urchaſer without 
Notice of any ſuch Will, and inſiſted, that unleſs there had been a Verdict in àaffirmanee of 
ſuch Will (nothing hindring the Plaintiff, but that if he had a Title, he might recover at 
Law) the Plaintiff ought not to be admitted to examine his Witneſſes, thereby ro hang a 
Cloud over a Purchaſer's Eſtate ; the Plea was allowed, Vern. 354. S. P. before he can bring 
ſach a Bill to prove a Right of Common, Vern. 308. or a Right to a Way, Vern 312. or a 
Title to Lands. Vers. 441. But where ſeveral Actions at Law have been brought on both ides, 
concerning a Right, there a Bill ro have ſuch Right tried, is proper before the Eftabliſhmene 
of the Right at Law, being a Bill of Peace. Vide Max. 9, 7. (d) The Lord Keeter laid, 
he would not allow Examination in perpetuam rei Memoriam, for ſuch trivial Things as Right 
of Common, or for Ways or Water-courſes, or at leaſt not till after a Recovery at Law ; for 
that the Examination coſts more, than the Value of the Thing. Vers. 312. (e) In ſuch a 
Bill to prove a Right to a Way, the Way muſt be laid in the Bill, exactly per & trans, as in a 
Declaration at Law; elſe it may be demurred to for Incertainty. Vers. 312. | 0 


(8.) Goods were deviſed to the Defendant for Life, 
and after his Death to the Plaintiff: The Bill was to 
compel the Defendant to give Security to deliver the 
Goods to the Plaintiff after the Defendant's Death, or 
the Value thereof; which was decreed accordingly. 
111 2 
(.) The Defendant's Teſtator gave the Plaintiff 
1000 J. to be paid at the Age of 21 Years: The Bill 
ſuggeſted the Defendant walted the Eſtate, and pray d 
1 . E he 


nt — — 
p -- 
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he might give Security to pay this Legacy when due, 


which was decreed accordingly. 1 Ch. c. 121. 

(10.) An Apprentice, after he is out of his Time, 
may exhibit a Bill to oblige his Maſter to ſue the Co- 
verants in the Indentures within a certain Time, (viz, 
a Year) or elſe to deliver up the Indentures for elle 

the Maſter might ſtay his Action as long as he pleaſed, 


and till the Arent s Witneſſes were dead. 1 Ch. c. 70. 


11.) A Common that has been incloſed for thirty 
1 {ſhall not afterwards be thrown open, Vern. 3 2. 
and Equity will bind the Right of a Stranger to prevent 
ſuch a publick Miſchief ; as there being an Agree- 
ment between the Plaintiff and the Parſon, to incloſe a 
Common, in which the Parſon had fone Glebe, for 


(a) It ſeems 
there ought 


robe a Com. Succeſſors of the Parſon ſhould be bound thereby. 


miſſion, to 


examine the 1 Ch. Rep. 41. So where there was an Agreement for 


Value and 


Quantity of A Incloſure, but all that claimed Zommon, were not 


borh Lands, Parties to it: Although it was inſiſted, that to decree 


that the 


Charch may that Agreement, would be to do a manifeſt Wrong; 


receive no 


Prejudice. it Was decreed nevertheleſs, that the Agreement for the 


1 Ch, Rep. 41. 


40% cg ar (b) Incloſure ſhould be performed ; and that if any, 
Commiſſion that had Intereſt, were not Parties to the Agreement, 


was awarded 


do ſet cut they could not be bound, and ſo at no Prejudice: But 


each Per- 


to Title however, it ſhould not de 4 in the Power of one or two 


c. 48. wilful Perſons to oppoſe a publick Good. 1 Ch. c. 48. 


So where there was a Decree for an Incloſure twenty 


Years ſince, to which the Husband agreed; but the 
Wife having an Eſtate within the Manor, and her 
Husband's Agreement not in Strictneſs binding her, ſhe 
would now diſturb the Incloſure; it being proved, 


(e) Bur that ſhe was (c) benefited by the Incloſure, the Court 


where 1t Was 


nor charged decreed it ſhould ſtand. Vern. 456. 
in the Bill, 


| that the Defendant would be benefited by ſuch Incloſure, nor charged that there was any 


Agreement for an Inclofure ; on a Demurrer for that Reaſon, the Bill to compel the only 
Freeholder in the Manor to conſent to an Incloſure, was diſmiſt. 1 Ch. Rep. 259. 


3 2 - X | (12,) It 


which the Plaintiff was to give him as good ; the Court 
decreed the Agreement (a) and Incloſure, and that the 


v 
- 
7 2 
* 
. 
1 
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(12,) It being alledged i in the Bill, that the Defzn- 
dant the ſurviving Partner, carrying on a diſtinct Trade 
for himſelf with the Perſons that were Debtors to the 
joint Trade, to oblige them, forbore to call in their 
Debts; upon Motion, it was ordered, that an able 
Attorney {hould be appointed to ſue for and recover 

thoſe Debts ; unleſs the Defendant ſhould give Security 


to anſwer the Moiety of the Debts, that were ſtanding | 
out. Vern. 1 18. 


Maxim IX. 


Equity prevents BPultipli 1 of Suits. 


was brought 
cover Aſſets, and to have Satisfaction; it againſt an 


(1 ) | "HE Bill was againſt an Executor to (a) di (a) A Bill 


Executor at 
was inſiſted for the Defendant, that the Plaintiff ought che suit of « 


not to have Relief here, having a proper Remedy at Scorer Af 


Law; but the Court being poſſeſſed of the Cauſe, fs; it was 


? demurred to, 


and the fame being as proper for this Court as at Com- beeauſe ir 


b ht 
mon Law ; decreed, to avoid Circuity of Action, that before anf 


before any 
the Defendant ſhould come to an Account, and pay 2 com 
the Plaintiff his Debt. 2 Ch. Rep. 37. and in a Bill for Ls»; by 


white Means 


the ſame Purpoſe, the Defendant preſſed for a (b) Diſ- the Defen- 
miſſion, becauſe the Plaintiff had the Effect of his . bende fbr 


ly vex'd; for 


Suit, wiz, to have a Diſcovery; but per Cur. as to Diſ- perhapsif he 


were ſued at 


million to Law, becauſe the Plaintiff hath Diſcovery Law, he 


would Con- 


here, fe ſs the Debt, 


or pay it, 


rather than ſtand out Suit. Hard. 115. (b) Even if there had been no Prayer for Relief, the 


Bill ſhould not be diſmifled, becauſe the Plaintiff has the End of his Suit by the Diſco— 
very; as in a Bill to examine Witneſſes in perpetuam rei Memoriam, the Bill cannot be diſ- 
miſt, and yet the Defendant ought to have his Coſts, for an Heir at Law ought not to pay 


for his own Diſinheriſon; and therefore the Defendant muſt move to have his N „ Which 


is never denied. 


_ 8 — — — 
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here, when this Court can determine the Matter, it 
ſhall not be an Handmaid to other Courts, nor beget 
a Suit to be ended elſewhere. 2 Ch. c. 200. 

2.) The Obligee in a Bond brought a Bill againſt 
the Heir of the Obligor, to be relieved touching an 
Error in the Bond, wiz. quadragint inſtead of quadringent 
libr, though the Defendant offered to admit the Bond 
to be for 400 J. and ſo try it; yet the Court decreed 

an Account of the Profits of the Lands, and Satisfac- 
tion thereout...-2 Ch. c. 223. 

(3.) The Plaintiff and Defendant being Partners i in 
Trade, upon ſettling Accounts they diſſolve the Part- 
nerſhip, and each had his Dividend. But the Defen- 

Adant covenanted to fave the Plaintiff harmleſs from all 
Lſſes and Damages due, or which might be due, or 
brought on, or which might or ſhould happen to the 
Plaintiff in Relation to his Dividend; the Plaintiff be- 

ing ſued for ſome Cuſtoms unpaid for Goods which 
belonged to the joint Trade, was compelled to pay 60 l. 
and Colts; and having afterwards received ſome 
Monies due to the Defendant, but no Way relating to 
the Partnerſhip; and being fed at Law by the Defen- 

Rb the dant for ſuch Monies, brought his Bill to (a) retain 

Gmpanies, ſufficient to pay himſelf for the 601, and Coſts: Which 


that if they 


omen Mw. WAS decreed accordingly. 1 Ch. c. 311. 
100 J. they | 


will give him Credit for ſo much; and therefore in Reſpect of a Company, Stoppage i is to be 
allowed as a good Payment. Vern. 122. 


(4.) A. directed B. to pay to C. what sums C. ſhould 
want; C. accordingly received two Sums of Money 
(among others) of B. for which he gave Receipts as 
by the Order of A. 4. and C. come to an Account, which 
being ſtated, they gave mutual Releaſes; but the two 

ums not being entered in the Books of A. were not ac- 
counted for by C. B. not having received any Allowance 
from 4. for the two Sums, prefers his Bill againſt C. to 
have the Money paid back; C. confeſſed the Receipts, 
but inſiſted he ought not to pay the Money back, for 
that hep: never had any Dealings together but upon the 


2 Credit 
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Credit of A. and it was to be preſumed the Plaintiff had 
an Allowance from 4. he never paying the Defendant 
any Thing but upon the Credit of A. and the Receipts 
being in Writing and fo worded. But the Court de- 
creed the Defendant ſhould return the Money, for the 
Plaintiff has a fair Claim againſt the Defendant to a- 
void Circuity of Suits, for otherwiſe it would only turn 
the Plaintiff on 4. and 4. on the Defendant again in 
Equity to ſet aſide the Releaſe, and to have an Al- 
lowance of thoſe Sums; which Decree was affirmed 
upon an Appeal to the Houl: of Peers. Sh. P. C. 17. 


(5 .) There having been two Iſſues directed; the one, 


whether the Lord of the Manor had a run of Free 
Warren ; and the other, in Caſe he had a Grant of 
Free Warren, whether there were {ufficient Common left 


for the Tenants: Upon Motion for a new Trial, the 


Lord Chancellor ſaid, theſe Matters were properly triable 
at Common Law; and he did not ſee what Juriſdic- 
tion the Chancery had of this Cauſe : But it was ur- 
ged, the Bill was brought to prevent Multiplicity of 


Suits, and was in its Nature a Bill of Peace ; and a 


new Trial was granted. Vern. 2 2. 
(6.) A Bill ſhewing, that one Commoner had re- 


covered one Shilling or other {mall Damages againſt 


the Plaintiff for oppreſſing the Common, or for uſing 


the Common where he ought not, and therefore ar 


the Defendant another Commoner may accept of like 
Damages for what is paſt, to prevent Charges at Law, 
is in the Nature of a Bill of Peace, and proper in this 
Court. Fern. 38. 

(7.) A Fair having been held Time out of Mind, 
within a Manor; but the Pickage and Stallage and ther 
Profits, belonging to ſeveral Tenants of the Manor, 

who dota ſeveral Acres of the Land, whereon the 
Fair was held ; the Lords of the Manor, being a Cor- 
poration, ſurrendered their old Charter, and got a 
new one, impowering them to hold the Fair any where 


and for their own Profit, would remove it to another 


L Place, 


> 4 
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Place, the Soil whereof belonged to them ; bereupon 
ſeveral Actions being brought on both Sides ; ; a Bill 


() Vile Mas: Was brought by the Tenants to (a) quiet them in the 


Poſſeſſion, and to have a perpetual Injunction ; which 


per Lord Keeper, 1s very proper in this Court, being a 
Bill of Peace, and in ſuch Caſe, this Court ought to 


interpoſe and Prevent Multiplicity of Suits. Vern. 266, 


Maxim X. 
Equity regards Length of Time. 


(1 ) HE Defendant would avoid an Eſtate for 
want of Livery and Seiſin, but becauſe the 
Plaintiff enjoy'd 25 Years, it was decreed he ſhould 
enjoy it quietly. Toth. 54. S. C. cited, Vern. 196. where 
ſaid after ſuch a Length of Time, this Court will pre- 
ſume Livery. 
(2.) The Plaintiff had 40 Years Poſſeſlion of a Piſ- 
cary; the Court decreed the Defendants to ſurrender 
and releaſe their Title to the ſame, though the Sur- 
render made by the Defendants Anceſtors was defective, 

Pencoſe and Trelawny cited, Vern. 196. and after 40 


Years Poſſeſſion of a Copyhold under a Will, there 


appearing no Surrender to the Ule of ſuch Will, the 
Court decreed the Want of a Surrender ſhould be ſup- 
plied. Vern. 195. S. C. 2 Ch. c. 150. 

63.) The Plaintiff ſought to have a Conveyance of 
his Father's Eſtate ſet aſide, which was made 20 Years 
{ince, when the Father was 80 Years old, and non com- 
pos Mentis; the Court declared, that after 20 Years, 


and two Purchaſes, it was not proper for this Court, 


2 ___ 
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to examine a non com pos Mentis, and diſmiſſed the 1 Bill. 
1 Ch. Rep. 40. 

(4.) The Defendant ſet up an old Mortgage made 
60 Years ago; and no Intereſt appearing to have been 
paid for 40 Years, or any Demand made upon Account 
of the Mortgage; the Court decreed a ae to be en- 

tred on the Inrollment of it. 1 Ch. Rep. 1 


(F.) A Bond of 22 Years old came to he Hands of 
an Executor, and forasmuch as the Obligee, the Te- 


ſtator, lived till about 7 or 8 Years palt, and never 
| dernanded any Intereſt; the Court conceived the Bond 
hath been ſatisfied, and decreed the ſame to be cancel- 
led, and if Judgment entered thereon, the ſame to be 
vacated. 1 Ch. Rep. 78. So a Bond entered into by the 


Plaintiff to fave the Defendant harmleſs, being 23 


Years old, was decreed to be delivered up to be can— 
celled. 1 Ch, Rep. 88. 80 of an antient Statute. 1 Ch. 
Rep. 106. 


(6.) The Bill was wink the Executors of the Pur- 


chaſer of Lands, to have 500 l. Part of the Purchaſe- 
Money paid, "which was decreed 33 Years ago to be 
paid for the Uſe of the Plaintiff; the 88 
pleaded, that their Teſtator lived in London till about 
10 Years paſt, and the Plaintiff might have had Re- 


medy againſt him; and no Suit having been commen- 
ced againſt him in his Life-time, nor any till now; 


and . Defendants the Executors having nothing to 


ſhew for the Payment; and all Parties 3 there- 
in being dead; therefore after all this Time, the De- 
fendants ought not to be charged therewith ; the 


Court held the Plea good. 2 Ch. Rep. 44. 
(J.) Bill of Review to reverſe a Decree made 16 
| Years ago; the Court in Regard the Decree was made 
ſo long ſince, and nothing done againſt the ſame in 
= this Time, would not reverle it. 1 Ch. Rep. 139. 
2 Ch. Rev. 1 

1 ) A Common that has been incloſed for 20 Years, 
ſhall not afterwards be thrown open. Vern. 32. 


(D.) A 


"> £5 


40 


(a) Note; This 
could not 
lave been 
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(9.) A Bill was exhibited, ſetting forth, that the 
Defendant, in a Replevin had avowed for a Rent- 
charge, and Iflue was taken thereupon, upon the Sei- 
ſin of the Grantor; and it was found for the Defen- 
dant ; which Verdict the Plaintiff complained of, al- 
edging that the Rent pretended to be granted, had not 
been paid in 50 Years, and other Circumſtances to | 
render the Grant ſuſpicious, Sc. it was decreed that 
there ſhould be a new (a) Trial. 2 Ventr. 351. 


tried again at Lav, becauſe the Weben! in Re plevin is concluſive. 2 Ventr. 352. 


Tis, ) The Teſtator deviſed his Lands to his Execu- 
tors, upon Condition that if any of his Name would 
purchaſe them for his own Uſe, then his Will was, 
that his Executors ſhould {ſell the ſame to him for 200 J. 
leſs, than the reaſonable Value thereof; the Executors 
enjoyed the Lands for 10 Years, and one dying, the 


Survivor levied a Fine of the whole, and 5 Years paſ- 
| fed; the Plaintiff 25 Years after the Teſtator's Death, 


brought his Bill to have a Conveyance of the Lands, 


for 200 1. leſs than they were worth to be fold. But 


the Court conceived, that the Plaintiff's Bill being 
brought ſo long after the Teſtator's Death, what was 
pray'd thereby, was unreaſonable, and therefore diſ- 


miſſed the Bill. Vern. 362. 
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Maxim 


Maxims of Equity, 1 


Maxim Xl. 


Equity will not ſuffer a double Satisfac- 
tion to be taken. 


(1 95 "NS Grandfather deviſed Lands to his Son, 
: pay ten Pounds per Any. to the Son's 
three 3 ; the Father gives 200 J. in (a) Mar- ©) Bur it 


a Father 


rlage with one ; decreed the ten Pounds per Ann. {ſhould bound to pay 

OE a Legacy to 
be included 1 in che 200 J. Toth. 76. 55 
| | | :--.- Heir; difin- 
herits him, bur makes another Proviſion for him, the Legacy ſhall not be ineluded in that 
| Proviſion : As Legacies of 50 J. and 1007. being deviſed to the Son and Heir, the Father re- 
ceived hem; and after the Father entrcd into a Bond to leave the Son 60001 at his Death, 
but by his Will diſinberited him; although ir was inſiſted, that all the Son's Demands muſt 
naturally be intended to be included in this Bond; yet per Cur', I will do all I can to help 
an Heir that is diſinherited; and the Executor ſhall be allowed no more than what he can 
prove to have been actually paid towards Sarkska ion of theſe Legacies, and eo nomine as in Part 
of the . Vern. 480. | | | 


(2 ) The Husband before Marriage 3 bowed to 
a Truſtee, in a Bond of 3000 1. to acknowledge a Sta- 
tute within ſix Months after his Marriage, defeazanced, 
that if he did not within a convenient Time after his 
Marriage, convey Lands of 500 l. per Ann. for the Wile's 
Jointure, then he ſhould leave her 1000 J. at his Death: 


He by Will deviſed to her Lands in Fee, worth 52 J. per 
Ann. The Court decreed this to be in (b) Lieu of her (e There | 


were ſome 


Jointure, and that the Bond ſhould be delivered up and Proof, offer- 
cancelled. 1 Ch. Rep. 45. So the Husband articled be- 3 


Was a volun— 
fore Marriage to ſettle 1000 per Aun. on his intended f wag 
Wife for her Jointure. He makes a Settlement in Pur- ſpett of the 


Bond or th 
ſuance of the Articles; but the Conveyance being ill one; 


penned, Part of the Lands thereby intended to paſs, being f Ogi. 


did not paſs. He afterwards made a voluntary Settle- nion that 


they were 
M ment 1 8 
| cures, de— 
creed it to be a Satisfaction; which implies, that if the Proofs had been ſufficient, they 
would haye decrecd otherwiſe. 1 Ch. Rep. 45: 


. Maxims of Equity. 
ment upon her for her Life, of Lands of 500 J. per 
Ann. if ſhe brings a Bill to have the Detect of her 


Jointure ſupplied, the ſubſequent Settlement {hall be 
(a) hut taken as a (a) Satisfaction. 2 Ch. c. 68. 


where the 

Husband on the Marriage charged the Lands with a Rent-charge for the Jointure of the Wife, 
and deviſed Parr of thoſe Lands ro the Wife; the Heir pray'd that the Lands deviled to the 
Wife, might bear their Proportion of the Rent-charge, But jer Cur', the Grantce of the 
Rent-charge, may diſtrain in all or any Part of thoſe Lands for her Renr, and there is no 
Reaſon to abridge her Remedy in Equity; and the Husband certainly intended her ſome Be— 
nefit by this Deviſe, and he has not declared it ſhould be accepted in Part of the Rent- 
charge; and ſo diſmiſſed the Bill. Vern. 347. 


(3.) Sir M. B. having a Son and two Daughters by 
a firſt Venter, upon his ſecond Marriage ſettled the 
Land in Jointure upon his Wife, and after in Cafe of 
their having Iſſue Female, to raiſe 3000 J. for ſuch 
Iſſue. And having one Daughter by {uch ſecond Mar- 
riage, he deviſes the Reverſion of the ſettled Lands, 
and all his other Lands to Truſtees, and ſays, that 
after the Son by a convenient Match {hall have raiſed 
$0001. for his three Daughters, that then the Truſtee 
ſhould let the Son have the Eſtate. It was decreed, 
that if the Heir paid the 9000 J. the Security by the 
Settlement ſhould be diſcharged ; the Will being but 
cumulative Security, and ſo the Daughter by ſuch 
259 ſecond Marriage was to have but (b) one 3000 J. and 
ment the the Court cited a Caſe, where a Man had ſecured 


3000 J. was - | REF - | | | K g 
 fobe paidto Portions for his Children, and afterwards by his Will 
the Daug h- . 3 | 
ter at her deviſed to each of them a like Sum; it was held that 
Day of ar this would not double their Portions, unleſs plainly 
riage, ſo | ED . 
HERE wars proved, that he (c) intended it ſo. 2 Ventr. 3 47, S. C. 
ried after 16; | | | | | | DT 
or otherwiſe 2 Ch. Rep. 162. | | 
at the Age of 5 | 
18; and if ſhe died before either, then his Heir to have the Benefit; it was decreed, that 
this one 3000 ] which ſhe was to have only, ſhould be liable to the ſame Contingencies, 
2 Vent. 347. but that it ought to be paid in the firſt Place, whether the Lands in preſent. 
Poſſeſſion deviſed, and the ſaid Reverſion, which are liable to the ſaid Will, be ſufficient or 
nor, to raiſe the whole 99001] 2 Ch. Rep. 165. and in the mean Time till Payment, ihe was 
to have a third Part of the Profits of the Lands deviſed. 2 Ventr. 347. (e) The Court de- 
clared, there was no Intention of the Father to make a double Portion for the Daughter; 
and therefore ſhe ought to have but one 3000 J. 2 Ch. Rep. 165. and in all theſe Caſes of De- 
viſes, the Intention ought to be the Rule; as where an Uncle owed his Nicce 300}. by Bond, 
and by his Will gave her 3ool. and after making his Will, borrowed 1007. more of her; 
though it was inſiſted that it was the Rule in Equity, that where the Debtor gives his Debtee 
a Legacy greater than the Debt, it ſhall go in Satisfaction; for a Man ſpall be intended to be 
2 | | 


juſt 
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Juſt before he is Find; otherwiſe where the Legacy 1s Jeſs, for that is neither to be juſt not 
kind; yet per Lord Chancellor, it may be as good Equity to conſtrue him to be both juil and 


kind, if he intended to be both; if any Part of this 300 J. be applied to the Paymenc of the 


Debt, as for ſo much it is not a Gift; whereas a Legacy muſt be taken to be a Gift or Gra 
tuity; aud there being Aﬀets, and ſome Proofs of the Teſtator's greater Kindneſs to that 
Niece, than his other two Nieces, to whom he had given Legacies of 2001. a piece by his 


Will, the whole 300 J. over and above the Debt was decreed her, 1 Salk. 155. S. P. 2 Salk. 


508. that a Legacy ſhall not be taken as a Satisfaction of a Debt; for a Court cf Iquity 
ought not to hinder a Man from diſpoſing of his own as he pleaſes; and when he lays he gives 
a Legacy, we cannot contradict him and ſay thar he pays a Debt; and as to a Debt contracted 
after the making of the Will, there is no Pretence to make a Legacy ro be a Payment of 
that. So if a Legacy be Jeſs than a Debt, it was never held to go in Satisfaction. So it the 


Thing given was of a different Nature, as Land, it ſhould nor go in Sati-faQicn of the 


Money. So if a Legacy be upon Condition, for by the Breach he may be a Lotcr, whereas 
the Will intended it for his Benefit. And in a late Cate of Sir F. Scudamore, deerced Trix. 
1726. The Reſiduum of a perſonal Eſtate, being $500]. was deviſed to an Exccutrix, in Truſt . 
to purchaſe Lands to the Uſe of her ſelf for Life, Remainder to Sir J. Scudamore in Fee. 
She purchaſed Lands to the Value of 35001. but it did not appear, that ſhe bought them with 
the 'iruſt Money: The only Proof that was made, was by a Book, where ſhe kept a regular 
Account of the Truſt Money, and it did not appear there, that this Purchate was made with 


Part of the Truſt-Moncy She deviſed theſe Lands to Sir F. Scudamore in Fee, and by her Will 


gave ſcycral Legacies to the Plaintiffs, for which there would not be {ſufficient Aﬀers, if the 
Deviſe of the Lands, ſhould not be conſtrued a Satisfaction pro tanto; per Lord Chancellor; 
It does not appear, that the Money laid out in the Purchaſe of theſe Lands, was Part of the 
Truſt- Money. So that the fole Queſtion is, whether, when a Truſtee, being obliged to lay 


out the Truſt- Money in the Purchaſe of Lands, purchaſes Lands, but does not declare it to. 


be in Purfuance of the Truſt, and deviſes thoſe Lands to the Ceſtny gue Truſt, and by the Will 
gives alſo many Legacies, which, it this be not conſtrued a Satisfaction, can never be paid; 


whether in Conſcience, to make the Will conſiſtent, and every Part of it ſatisfied, this ouphr 
not to be conſtrued to be a Satisfadion; and fince it cannot be imagined, that ſhe at the 
Time of her Death, intended to amuſe the Legatecs with vain Hopes of heir Legacies, which 


the knew could never be paid, except this Deviſe is to be taken as a Satisfaftion ; therefore 
decreed it to be a Satisfaction pro tanto. | 


( 4. By Articles made on the Marriage of the Plain- 


tiff, her Father was to pay 50 J. as her Portion, and 


the intended Husband was to have made a Settlement; 


the Husband died Inteſtate, before the Portion paid, 


or the Settlement made : She takes ont Adminiſtration 
to her Hushand, and thereby becomes entitled to the 


50 J. and now brings her Bill againſt the Heir of her 
Husband, to have her Jointure according to the Mar— 
riage-Articles; per Cur. the Plaintift ſnail not have the 


Money as Adminittratrix, and alſo the Jointure too, 


which was to be made in Conſideration of the Money, 
and in Expectation that the Husband ſhould have re— 


Je N — IO 3 : | 5 (a) Put fl 
ceived it; and therefore (a) diſmiſſed the Bill with C 
I | 5 FT | 955 made by the 
Colts. Vern. 463. e 
85 | 3 SE | | for ſhe. is en- 
titled to theſe two Pemands in diſtinct Capaciiies; and Vide the Caſe of Faſin and Farvic; thr: 


 Husband of the Defendant being ſeiſed of the Land, fold ic to the Plaintiff; the Pie int! 


contratted with FJ. F. to fell him the Land for 1200! and entered into a Starute, to convey 
the Land free from Incumbrances, and to deliver poſſeſſion; or in Default thereof, to repay 


the 12001. the Husband dies, and the Defendant fer up a Settlement, whereby her NHusband 


was but Tenant in Tail, and the was to have the Land as her Jointure, and O evicted the 
| Ettacs 
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ment upon her for her Life, of Lands of 500 J. per 
Ann. if ſhe brings a Bill to have the Detect of her 


Jointure ſupplied, the ſubſequent Settlement ſhall be 
(a) But taken as a (a) Satisfaction. 2 Ch. c. 68. 


where the 5 | 
Husband on the Marriage charged the Lands with a Rent-charge for the Jointure of the Wife, 
and deviſed Parr of thoſe Lands ro the Wife; the Heir pray'd that the Lands deviſed to the 
Wife, might bear their Proportion of the Rent-charge. But er Cur', the Grantce of the 
Rent-charge, may diftrain in all or any Part of thoſe Lands for her Renr, and there is no 
Rea ſon to abridge her Remedy in Equity; and the Husband certainly intended her ſome Be— 
nefit by this Deviſe, and he has not declared it ſhould be accepted in Part of the Rent- 
charge; and o ditmifſed the Bill. Vern. 347. © : 


(3.) Sir M. B. having a Son and two Daughters by 

a firſt Venter, upon his ſecond Marriage ſettled the 

Land in Jointure upon his Wife, and after in Cafe of 

their having Iſſue Female, to raiſe 3000 J. for ſuch 

Iſſue. And having one Daughter by {uch ſecond Mar- 

riage, he deviſes the Reverſion of the ſettled Lands, 

and all his other Lands to Truſtees, and ſays, that 

after the Son by a convenient Match {hall have raifed 

9000 I. for his three Daughters, that then the Truftee 

{ſhould let the Son have the Eſtate. It was decreed, 

that if the Heir paid the 9000 J. the Security by the 
Settlement {hould be diſcharged ; the Will being but 
cumulative Security, and ſo the Daughter by ſuch 
$9 ſecond Marriage was to have but (b) one 3000 J. and 
went the the Court cited a Caſe, where a Man had ſecured 


3000 l. was . . . | " . . 

ro be paid ro Fortions for his Children, and afterwards by his Will 
rw ar be. deviſed to each of them a like Sum; it was held that 
Pay of Mar this would not double their Portions, unleſs plainly 


riage, ſo 


1 _ mar. proved, that he (c) intended it ſo. 2 Ventr. 347. & G& 
ried after 16; OR | | | ED. | 
or otherwiſe 2 Ch. Rep. 162. =; 
at the Age of . | | | | | 
18; and if ſhe died before either, then his Heir to have the Benefit; it was decreed, that 
this one $0001. which ſhe was to have only, ſhould be liable to the ſame Contingencies, 
2 Vent. 347. but that it ought to be paid in the firſt Place, whether the Lands in preſent 
Poſſeſſion deviſed, and the ſaid Reverſion, which are liable to the ſaid Will, be ſufficient or 
not, to raiſe the whole 99001 2 Ch. Rep. 165. and in the mean Time till Payment, ihe was 
to have a third Part of the Profits of the Lands deviſed. 2 Ventr. 3479- (e) The Court de- 
_ clared, there was no Intention of the Father to make a double Portion for the Daughter; 
and therefore ſhe ought to have but one 3000 J. 2 Ch. Rep. 165. and in all theſe Caſes of Pe- 
viſes, the Intention ought to be the Rule; as where an Uncle owed his Niece 3001. by Bond, 
and by his Will gave her 3ool. and after making his Will, borrowed 100 / more of her; 
though 1t was inſiſted that it was the Rule in Equity, that where the Debtor gives his Debtee 
a Legacy greater than the Debt, it ſhall go in Satisfaction; for a Man ſpall be intended to be 
2 | 2 | 


juſt 
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Juſt before he i lind; otherwiſe where the Legacy is leſs, for that is neither to be int no: 
kind; yet per Lord Chancellor, it may be as good Equity ro conſtrue him to be both zul and 
kind, if he intended to be both; if any Part of this 300 J. be applied to the Payment of the 
Debt, as for ſo much it is pot a Gift; whereas a Legacy muſt be taken to be a Gift or Gra 
ruity ; and there being Aﬀets, and ſome Proofs of the Teſtator's greater Kindneſs to that 
Niece, than his other two Nieces, to whom he had given Legacies of 2001. a piece by his. 
Will, the whole 300 J. over and above the Debt was decreed her, 1 Sale. 155. S.P. 2 Sal: 
508. that a Legacy ſhall not be taken as a Satisfaction of a Debt; for a Court of Equity 
ought not to hinder a Man from diſpoſing of his own as he pleaſes; and when he ſays he gives 
a Legacy, we cannot contradict him and ſay that he pays a Debt; and as to a Debt contracted 
after the making of the Will, there is no Pretence to make a Legacy to be a Payment of 
that. So if a Legacy be Jeſs than a Debt, it was never held to go in Satisfaction. Sy it the 
Thing given was of a different Nature, as Land, it ſhould not go in Satisfa gien of the 
Money. <o if a Legacy he upon Condition, for by the Breach he may be a Lotcr, whereas 
the Will intended it for his Benefir. And in a late Cate of Sir J. Scudamore, deerced Trin. 
1726. The Reſidunm of a perſonal Eſtate, being $5001]. was deviſed to an Exccutrix, in 'Truſt 
to purchaſe Lands to the Uſe of her ſelf for Life, Remainder to Sir J. Scudamore in Fee. 
She purchaſed Lands ro the Value of 55001. but it did not appear, that ſhe bought them with 
the iruſt Money: The only Proof that was made, was by a Book, where ſhe kept a regular 
Account of the Truſt Money, and it did not appear there, that this Purchate was. made with 
Part of the Truſt-Moncy. She deviſed theſe Lands to Sir F. Scudamore in Fee, and by her Will 
gave ſeveral Legacies to the Plaintiffs, for which there would not be ſufficient Aﬀers, if the 
Deviſe of the Lands, ſhould not be conſtrued a Satisfaction pro tanto; per Lord Chancellor; 
It does not appear, that the Money laid out in the Purchaſe of theſe Lands, was Part of the 
Truſt Money. So that the fole Queſtion is, whether, when a Truſtee, being obliged to lay 
out the Truſt-Money in the Purchaſe of Lands, purchaſes Lands, but docs not deelare it TY 
be in Purſuance of the Truſt, and deviſes thoſe Lands to the Ceſtny que Truſt, and by rhe Will 
gives allo many Legacies, which, if this be not conſtrued a Satisfaction, can never be paid ; 
whether in Conſcience, to make the Will confiftent, and every Part of it ſatisfied, this ought 
not to be conſtrued to be a Sarisiattion; and fince it cannot be imagined, that ſhe at the 
Time of her Death, intended to amuſe the Legatces with vain Hopes of their Legacics, which 
ſhe knew conld never be paid, except this Deviſe is to be taken as a Satisfaction; therefore 
daeerxeed it to be a Satisfaction pro tante. | 585 


(4.) By Articles made on the Marriage of the Plain- 
tiff, her Father was to pay 50 J. as her Portion, and 
the intended Husband was to have made a Settlement; 
the Husband died Inteſtate, before the Portion paid, 
or the Settlement made: She takes out Adminiſtration 
to her Hushand, and thereby becomes entitled to the 
50 l. and now brings her Bill againſt the Heir of her 
Husband, to have her Jointure according to the Mar— 
riage-Articles; per Cur. the Plaintiff ſhall not have the 
Money as Adminittratrix, and alſo the Jointure too, 
which was to be made in Conſideration of the Money, 
and in Expectation that the Husband ſhould have re— 


| (a) But a 


ceived it; and therefore (a) diſmiſſed the Bill with Ke 


| | made by th 
Coſts. Vern. 463. | 5 3 
| for ſhe is en- 


rirled to theſe two Pemands in diſtin Capacities; and Vide the Caſe of Fafin and Farvic; the 
Husband of the Defendant being ſeiſed of the Land, fold ic to the Plaintiff; the Pliciant 
contracted with J. S. to ſell him the Land for 12001 and entered into a Statute, to convey 
the Land free from Incumbrances, and to deliver poſſeſſion; or in Default thercof, to repay 
the 12001. the Husband dies, and the Defendant fer up a Settlement, whereby her Husband- 
was but Tenant in Tail, and the was to have the Land as her Jointure, and O evicted ihe 
| | | | Eftacs 
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| Eſtate from F. 8. who afterwards died, and made the Defendant his Executrix, whereby 
ſhe became intitled to the 1200 l. the Plaintiff inſiſted, that it was a Caſe of great Extre- 
miry, that the Defendant ſhould have the Land, and the 1200 J. too; but fer Cur. there is 


no Weight in that ObjeCtion, for ſhe has an Eſtate for Life in the Land by the Settlement, 


and ſhe has the Money as Executrix to F. S. & quando duo Fura in uno conveniunt, equum eſt, 
ac ſi eſſent in d.verſis. Vern. 284. 


Maxim XII. 
Equity ſuffers not Advantage to be taken 
of a Penalty oz Fozfeiture, Where Com⸗ 
penſation can be made, 1 


(J.) A Copyholder for Life by cutting Timber for- 
— feited his Eſtate; the Lord entred, and ad- 
mitted the Defendant who had a Verdict at Law; the 
Copyholder exhibited his Bill to be relieved againſt the 
Forfeiture, offering, if it ſhould appear to be Waſte, 
to make Satisfaction: Upon an Ifſue directed to try, 
(a) or in whether it was the primary (a) Intention in cutting the Tims 
Cute kor. ber 10 do Waſſe ; it being found for the Plaintiff, it was 
_ tenure, 92 decreed, he ſhould be (b) relieved, and the Defendant 
od; they "to deliver Poſlethon, and account for the meſne Profits. 
relieve. Vide 1 Ch. c. 95. 5 
ant. Max. 2. 


c. 3. (b) Vide Toth. 3. Where the Court compelled the Lord to 
er to ſue at Law, without any Forfeiture of his Copy hold. | 


admit a Tenant Copyhold- 
(2.) If A. conveys Lands to B. &c. and their Heirs, 
upon Truſt that if C. the Son of 4. within ſix Months 
after the Death of 4. ſhould ſecure to Truſtees 500 J. 
for the younger Children of C. then after ſuch Securi- 
ty given, to convey to C. and his Heirs; and until. the 
Time for giving ſuch Security, in Truſt for the eldeſt 
Son of C. and in Default of ſuch Security, to convey 
5 pa, | to 
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to ſuch eldeſt Son and his Heirs If C. dies before aux i 
ſuch Security given, yet this Condition (a) precedent e Condi. 


was a Condi- 


being only in Nature of a Penalty, the Intent of the en precedent, 


and yet the 


Truſt ſhall be regarded, which was to ſecure 500 J. to Court relie- 


ved againſt 
it, although 


it was ſaid 
by Lord Chancellor, Vern. 93. that Conditions precedent muſt be literally performed, and that 


the Court will never veſt an Eſtate, where by rea ſon of a Condition precedent, it will not veſt 


at Law; yet it appears by this and the following Caſes, that Relief i is given againſt Condi- 
cions e where Compenſation can be 1 


(3.) The Father bibs 3 in Fee, deviſed the Lands to 
his Banne and her Heirs; and his Mind is, that (b) < (b) Note; The 


Payment of 


if his Son pay to ber 50 J. then his Son (c) ſhall have de 30 L was 


the Land; the Money was not paid at the Day; the Veltivg he 


Daughter ſold the Lands; it was decreed againft the Fe in th 
Vendee ; the Son paying the Money; for the Court ihe. Toure... 
| 5 883 | | . 8 reſtieve 
took it but as in Nature of a Security. 2 CÞ. © i.. (6) The Fees. 
7 e | fimple was 
decreed to bim; but a Qere is made by the Reporter; for if he had performed he Condi- 
tion, he could have had but an Eſtate for Life; and there is no Reaſon, that bis Failure 
ſhould give him a greater Eftate in Equity, than the Will in Writing gives him on Per- | 
formance of rhe Condition, by the — Words of the Will. 


the younger Children. 1 Ch. c. 99. 


(a.) It was provided by che Marriage-Articles that in 
Cate the Husband did not, within two Years after the 
Marriage, ſettle ſuch a Jointure on the Wife, as by the 
Articles was agreed to be ſettled; that then the Huſ- 
band ſhould only have Intereſt paid him during his 
Life for the Wife's Portion; the Wife died within the 
two Years, he not having ſettled ſuch Jointure, as by 
the Articles he was obliged to ſettle. He brought his 
Bill to be relieved againſt the Articles, inſiſting that if 
he had at any Time ſettled ſuch Jointure upon his 
Wife, though not within the Time preſcribed by the 
Articles, he ſhould have been relieved againſt the Ar- 
ticles, and have had the Portion decreed him; but the 
Bill was 00 diſmiſt; and Colonel Cheek's Cab was (4) Nite; No 
N | cited ; 5 xr ag a | 


| | Book, why 
the Bill was diſmiſt; but a Quere is made in the Margin, whether the Husband's making a 


Settlement be not a Condition recedent to the Payment of the Portion? But the Reaſon ſeems 
to obe, becauſe no Compenſation could be made after the Wife's Death, fince no Jointure 
could be then ſettled on her; and this is more apparent, from the Realoning of the Counſel 
for the Husband, viz. that if ſhe had lived, he might have ſettled a Joincure, even after the 
two Years, and been decreed to the portion; which if ſo, then it is the Settling the Jointure, 


(that is) the making Compenſation, (which might be done at any Time before her Death, bur 
not after) that makes the Difference, 


. Maxims of Equity. 

cited; who by Articles made on his Marriage was to 
have 4000 J. Portion with his Wife; 15007. down in 
Hand, and 2500 J. more, if he made a Settlement 
within the Space of three Years; it happened that his 
Lady died within two Months after the Marriage, he 
not having in that Time made ſuch Settlement, as by 
the Marriage-Articles he was obliged to have made; 
and he in that Caſe exhibited a Bill to be relieved, and 

was diſmiſſed. Vern. 68, 69. 

(5.) The Father by will gave 2000. apiece to his 
Daughters in Caſe they ſhould releaſe to his Heir their 
Right to certain Lands; one of the Daughters died 
before ſhe gave ſuch Releaſe, and therefore the Heir 

| refuſed to pay the Portions ; the Daughters exhibited 
their Bill to be relieved, and were diſmiſſed by Lord 
Chancellor Nottingham; but u pon a Bill of Review, tho 
it was argued that this being a Condition precedent, 
and being not performed, there could be no Relief; yet 
Lord Keeper North inclined to over-rule the Demur- 
rer; and ſaid that in all Caſes, where the Matter lies 
in Compenſation, be the Condition precedent or ſubſe- 
uu. he thought there ought to be Relief. Vern. 222. 
(.) A Man deviſed Lands to J. &. upon as 
to pay 20000]. to his Heir at Law, viz, 1000 J. 
Ann. for the firſt ſixteen Years, and 20001. per F 2 
after till the whole ſhould be paid. The Heir entred 
for Non-payment of one of the 1000 J. per Ann. J. S. 


brought his Bill and was relieved; the Court declaring, 
(% And ac- 


N oi that e they can give (a) Satisfaftion, or Compenſa- 
the Court ion for the Breach ＋ a unn they can relieve. 1 Salk, 


gave the 
Heir red 15 6. 
for every 


1000“. from the Time it became payable, | becauſe beth the Sum and Time of Payment were 
certain. | | 


(7.) If there be a Portion of 8000 J. given to a 
Woman, provided ſhe marries not without the Con- 
ſent of 4. and that if the marries without his Conſent, 
that ſhe ſhall have but 100 J. per Ann. yet if ſhe mar- 

5 ries 
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ries without his Conſent, {he {hall be relieved ; for the 
Proviſo is in terrorem only. 1 Ch. c. 22 C. P. Vern. 20. 

2 Ch. Rep. 23. But if the Portion had been (a) limit- (% Though 


the Limita- 


ed over, the ſhall not be relieved. 2 Ch, Rep. 95. So tim rr is 
if A. (b) deviſes a Meſſuage, Cc. to B. his Wife, Re- nets! aro 


the Reaſon, 
mainder to C. his Grand-daughter in Tail, upon Con- gg ene 
dition that C. marries with the (c) Conſent of his Relief; yer 
716 2 ; 7 . 1 33 
Wife, or the major Part of them; and if ſhe marries (io tis Ar. 
without their Conſent, then he deviſes the fame to F. ec 
and his Heirs; and after C. ſteals away and is married 7 $99 Fer- 
5 | 4 | | | a | ter) this is 
without the Conſent of any of them; ſhe ſhall not not like the 
be relieved in Equity; the great Caſe of Fry and Por- Mortgage, 


ter, 1 Ch. e. 138. 8. G. 2 Ch. Rep. 26. 1 Mod. 300. 80 het. 
where the Uncle by Leaſe and Releaſe ſettled the Lands 1 


to the Uſe of himſelf for Life, Remainder to the Plain- becaufe if 


tiff for Life, Remainder to his firſt and other Sons in . bt 508 


Tail, Remainder to the Defendant, with a Power of be Pay. 
| „5 | 8 5 e e there may 
Revocation to the Uncle; provided, that if the Plaintiff be a cenben- 


ſation made 


married without Conſent of the Uncle during his Life, by Layment 


and after his Death, of 4. B. Oc. then the Uſes limit- "ag 
ed to the Plaintiff and his Sons to ceaſe, and then to OS 
the Uſe of the Defendant. He married without Con- and per Lord 


0 I's a N ö o Ch llo h 
ſent having no Notice of the Conveyance or Proviſo; 8 


But his Uncle (who knew not of the Marriage) enter- feine 


. . g | : : KForfeiture in 
tained him kindly, and gave Legacies to him by his char Cate, 


Will, and died; the Defendant diſturbed the Plaintiff * , 
becauſe of the Forfeiture, who brought his Bill to be Nat was 


ſent, was a 


relieved ; but he was dilmiſt to Law. 2 Ch. c. 109. So Tingotthar 
C. deviſed his Lands to Truſtees for three Years; and oy 3 
| ond | | | | | „ o tisfacrion | 

| if could be 

. VH | oe | | | made for it. 

2 Ventr. 352. and per Lord Chancellor, the Reaſon of the Forfeiture was, becauſe the Non- 
performance of that Condition, viz. (marrying with Conſent) could not be compenſated 
with Damages, Vern. $3. and though it may be as well ſaid, that no Compenſation for ſuch 
Marriage without Conſent, can be made, where there is no Limitation over, any more than 


where there is; yet Nete, where there is no Limitation over, there is no Perſon to whom the 


Compenſation is to be made; which makes the Difference. (b) It was argued, that as in 
Caſe of a perſonal Legacy, ſuch a Proviſo would be void by the Civil Law, becauſe it is a 
Maxim with them, Matrimonjum eſſe liberum: So it ought to be in Caſe of a Deviſe at Law of 
Lands, 1 Mod. 306. and tho it was ſaid by Hale C. B. that if the Queſtion were of a Legacy, 
there might be a great deal of Reaſon ro queſtion tbe Validity of ir, becauſe in thoſe Courrs 
where Legacics are handled, it would have been void. Bur this is a Caſe of Lands, (Deviſe) 
1 Mod. 308. yet it appears, that ſuch a Proviſo annexed to a Legacy, ſhall not be deemed 
void in a Court of Equity. Vern. 20. (e) What is a ſufficient Aſſent, vide Max. 13. c. 4. 
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if within the three Years there happened a Marriage 
between the Lord G. and Mrs. W. who was his Heir 

at Law; then to Mrs. W. for Life, Remainder to her 

firſt Son, Oc. but if the Marriage did not happen, 

then to the Lord F. in Tail; Lord G. would not marry 

the Lady, but married another Perſon, and after the 

Lady married the Plaintiff, who was urged to be a Per- 

ſon equal in all Circumſtances to the Lord G. and they 
exhibited their Bill to have the Lands, for that it ought 

not to be in the Power of the Lord G. to deprive the 

Lady of the Lands, by his not marrying her; and 

(a) This De- the rather becauſe there was no (a) Default in her; 
derled in the But the Court of Chancery would not grant Relief in 
ee this Caſe; though the Condition was anſwered to what 
no Reaſon is the Lady was capable of doing; for that the Condition 


given in the 


Book. But WAS precedent, and though Chancery relieves Non- 
there ſeems performance, it is only upon a Forfeiture for which 
rence be. Equity can have a Valuation made, and give a Com- 


tween this . | 


that of By Sg „5 
and Porter, except as to the Point of Diſobedience; for in this Caſe, there was no Act of Diſ- 
obedience in the Lady, nor any Manner of Default in her; but in the other Caſe there was; 


and as this was a very great Conſideration in the Court of Chancery not to relieve in that 
| Caſe, ſo it might be the ſame Conſideration in the Houſe of Peers to relieve in this; and Vide 


2 Ch. Rep. 391. where the Son being Deviſee of Lands upon good Behaviour, for his Misbcha- 
viour it was decreed againſt him. > a 


(8.) A Man deviſed to each of his Daughters 20000 J. 
provided, that if they or either of them married be- 
fore the Age of 16. or that if the Marriage were with- 
out the Conſent of ſuch Perſons, then they ſhould 
loſe 100001]. of the Portion, and that 10000 J. ſhould 

- £0 to his other Children; one of the Daughters mar- 
ried under the Age of 16. but with the Conſent of all 
the Parties, it was urged, that it being with Conſent, 
it might be at any Age; but my Lord Keeper was of 

Opinion, that both Parts mult be obſerved. 2 Vent. 3 56. 
| (9.) The Teſtator deviſed his Eſtate to the Defen- 
dants in Truſt for the Uſe and Benefit of the Plaintiff, 
but declared his Will to be, that the Plaintiff ſhould 
have no Benefit of the Deviſe, unleſs the Plaintiff's 
JJ mio oi iro on apoio ey Father 
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Father ſhould ſettle on the Plaintiff two full Thirds of 
the Eſtate ſettled on the Father on his Marriage; and 
in Default thereof the Eſtate to the (a) Defendants ; ©) Here 


rote, tlie 


the Father made no Settlement on the Plaintiff, but Limiarior 


deviſed all his Eſtate to him (b) for Life, but ſubject to de bes 


the Exccu- 
the Payment of Debts ; it was admitted and ſo agjudge „ 4 38. 
ed by the Court, that this Eſtate was executed in the where 9007 


was ſecured 


Plaintiff by the Statute of Uſes, and conſequently that by Leafe de 
this is a Condition ſubſequent ; yet the Court declared, can fs“ 


in caſe ſhe 

that tho Conditions (c) ſubſequent, which are to deveſt eee ga 
an Eſtate, need not be literally performed, yet even in the Liking of 
ſuch Cale, if the Party cannot be compenſated in Da- rage rg : 
mages, it would be againſt Conſcience to relieve ; and fon ueber. 
therefore ordered the Maſter to examine the Value of 8 


the Eſtate deviſed, and the Amount of the Debts, Nuntef fen 


which that Eſtate was charged with, and to report to b Aan?“ 
the Court, whether after Debts paid, there would be ſhe mere 
two full Thirds of the Father's Eſtate, which was ſet- Conienc of 


tled upon him in Marriage, left to the Plaintiff, Vern. nor dit. 
79. and upon a Rehearing, would not vary the for- Po me 


4 k Leate other- 
mer Decree, declaring, that the Difference was whe- yo 
1 : Sg Wh N | — er Benefit. 
ther this Cale lay in Compenſation, or not; and if 2 where a 
Compenſation was made, he would relieve againſt the yer. 1, 


| vert, having. 
Breach of the Condition: But in Cale a ſufficient Com- over by 
penſation was not made, he would then conſider far- viſe Lands, 
| 7/7 8 8 _ | FR. deviſed them 
ther of it. Vern. 167. ” "a hor Rives". 
„000 | | | cutors, to 
pay 5007. out of them to her Son, provided that if the Father gave not a ſufficient Releaſe 
of certain Goods to her Executors, that then the Deviſe of the 5001. ſhould be void and go 
to the Executors ; and after her Death a Releaſe is tendered to the Father, and he refulcs ; 
yet upon making the Releaſe after, the Money ſhall be paid to the Son; for though a Con- 
dition is generally binding, where there is a Deviſe over, yet here being to go to the Exe- 
cutors, tis no more than what the Law implies, 2 Ventr. 352. though Vide 2 Ch. Rep. 95. 
Where a Portion was given to a Daughter, but if ſhe ſhould marry without the Conſent of 
her Father and Mother, or one of them, then to be paid to ſuch Perſon, as the Mother by 
Writing under her Hand ſhould appoint; the Wife by Deed directed, that if the Daughter 
ſhould marry without the Conſent of her or her Husband, then the Money to be paid ro her 
and her Husband, or to the Survivor of them; the Wife died, and the Daughter married with- 
out the Conſent or Privity of her Father, and after he had forbidden her to marry on Forfei- 
ture of his Bleſſing ; the Court decreed the Money to the Father. (b) Tho' by the Will 
he was Tenant for Life, but by the Condition he was to have a greater Eftate; yet the Court 
conceived that was well enough. Vern. 83 Vide Max. 13. c 4 (e) As by the former Caſes it 
appears, that Relief can be given againſt Conditions precedent, if Compenſation can be made; 
So by this it appears, that Relief cannat be given even againſt Conditions ſubſequent, if 
Compenſation cannot be made. So that the Diſtinctions taken between Conditions precedent 
and ſubſequent, as to Relief, ſeem to be trifling; and the DiſtinQion is only, where Compenſa- 


tion can or cannot be made. | | 
5 0 ( A 
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(10.) A Man deviſed his Lands called S. to oh younger 
Son, and declared, that if he ſhould be any way hin- 
dred of enjoy ing them, then in Lieu thereof he ſhould 
have all the Lands at B. A Moiety of the Lands called 
S. were evicted from the Deviſee, who thereupon in- 
ſiſted to have the whole Lands at B. But the Court de- 
creed, that he ſhould have as much of the Lands at B. 
as were equal in Value to thoſe evicted; for it was a 
Condition that lay in Compenſation. Vern. #70, 
(11.) The Mother limited the Lands to John her 
younger Son, he paying unto Katharine her Daughter | 
12001, within fix Months after the Eſtate ſhould fall 
into Poſſeflion ; provided, that if Thomas the elder Son 
died without Ifſue, ſo as his Eſtate ſhould come to John, 
then if Joby did not pay Katharine 15001. within ſix 
Months, the Lands {ſhould go to Katharine and her 
Heirs ; Thomas died without Iſſue, whereby his Eſtate 
_ deſcended to Fohy Jobn would not pay the 15001. 
for the Lands were not worth the Money ; Katharine 
dying, the Queſtion was between her Heir and Admi- 
niſtrator, who ſhould have the Lands; it was inſiſted 
Lor the Adminiſtrator, that this was only! in Nature of 
a Security for Money, and that conſequently he be- 
came entituled to the Money: But it was decreed for 
the Heir; the Court declaring, that to make this a 
redeemable Eftate, would be to deſtroy the known 
(e) Though Difference in the Law, between a Condition (a) and 


this is the 
Reaſon gi- A Limitation over. Vern. 402, 430. 


ven in the 


Book; yet it may be obſerved; that no Compenſation was made for the Non- performance of 
the Condition; for the Party who was to perform it, pray'd not to be relieved, but ſubmitted 
to the Forfeiture; therefore Quer. if Fohn was willing to pay the Money, whether the Ad- 
miniſtrator would not be decreed to the Money? And if fo, then it is the making or not 


making Compenſation, that makes the Difference between the Heir and Adminiſtrator, and not 
the Limitation over. : 


2 A Creditor having agreed with his Debtor, to 
take a Sum of Money leſs than his Debt, ſo as it was 
paid preciſely by ſuch a Day; he fails of Payment, 
and now brings his Bull, ſuggeſting ſome equitable Ex- 
cules why he did not pay preciſely at the Day; and 
5 a 
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that he tendred the Money within a Day or two after— 


wards; the Court diſmiſſed the Bill, as containing no 7a) b  libie- 
Equity; for Cujus eſt (b) dare, ejus eſt diſponere. Vern, io make Gor: 

enjaton, TOC 
210, | | The Damage 


| | which the 
Creditor {uſtained by the Non-payment, is not to be known. (b) And ſo in all Caſes where 


the Agreement is voluntary, the Condition ſhall be binding, if not ſtricly performed: As 
Where the Mortgagee by Will remitted Part of the Mortgage-Money, provided the Refi be paid 
within three Years; the Mortgagor failing to pay, loſt the Benefit of the Bequeſt. 1 Ch. c. 52. 
So the Father made a voluntary Settlement on the eldeſt Son, with a Previ/o, that if he did 
not pay to his younger Brother 6c01 at his Age of 21, then the Eftare of the eldeſt Son, both 
in Law and Equity, ſhould ceaſe; the Money not being paid; the Father granted away the 
Eſtate; the eldeſt Son was not relieved, in Regard the Conveyance was purely voluntary, 
and the Father might have put what Conditions and Reſtrictions upon his Son, he thought fit. 
Vern. 456. But where the Agreement is not meerly voluntary, it is doubtful, whether Equity 
will not relieve ; as an Agreement to take a leſſer Sum from a Debtor, provided he paid it at 
ſuch a Day; but another became bound with him; here was a Bettering the Security, which 
was Part of the Conſideration of the Agreement. 1 Ch. c. 110. 


(1 3. If A. gives a Bond of 20 l. t B. 4 Fiſhmong— 
er, to behave himſelf civilly and not diſparage the 
Trade of B. and after 4. asks a Cuſtomer of B. whilſt 
cheapning a Parcel of Flounders, why he would buy 
of B. and told him thoſe Fiſh ſtunk; ſo that B. loſt his 
Cuſtomer; and thereupon B. ſues his Bond and gets a 
Verdict at Law, A. {hall not be relieved in Equity, (c) c There 
for there is no Way to aſcertain the Damages. 1 Ch. c. 184. "nor a5 


| | | | | for that the 
Penalty of the Bond was ſo ſmall, that the Coſts here and at Law would exceed the Penalty. 


Which ſeems the better Reaſon ; for the Court declared, that this was not to be a Precedent 
in Caſe of a Bond of 100 J. or the like; and it is a common Caſe, to give Relief againſt the 
Penalty of ſuch Bonds to perform Covenants, &% and to ſend it to a Trial at Law to aſcer- 

tain the Damages in a Quantum damnificat. Vide 1 Sid. 442. 8 | 


(14.) The Plaintiff being employed by the Eaſt- 
India Company, as their chief Agent in India, cove- 
nanted that he would not trade for himſelf or any o- 
ther in ſeveral Commodities; or in {uch Cafe to pay a 
Penalty of fo much per Pound, which Sums were ſome 
four, {ome five, ſome {even Times the Value of the 
Commodities. But having bought ſuch Commodities 
for himſelf in India to his own Uſe, the Company 
brought Debt for 25000 J. to which Sum the Penalties 
amounted ; and the Plaintiff brought his Bill to be re- 
lieved, and though he proved that it was for the Bene- 
fit of the Company, that he ſo traded, for he bought 


none, 


„„ Maxrims of Equity. 
none, but what he ſold to them at a juſt and Market- 
Price, and that if he had not provided ſuch Goods, the 
Company could not have been ſupplied; and altho' he 
had given Notice to the Company of the Want, and 
he dealt with poor Artificers, who could not ſtay, but 
mult have Advance before-hand, or elſe they would 
not work at all, but moſt probably would have been, 
dealt with by the Dutch to the Loſs of the Company; 
and though it was proved, that ſuch Dealings was ne- 
. ceſlary for the Supply and Benefit of the Company; 
fon is given yet the Bill was (a) diſmiſt. (b) 2 Ch. c. 198. 


in the Book, | | 233 er 
why the Bill was diſmiſſed. But it may be obſerved, that no Compenſation could be made, 
for it was im poſſible to aſcertain what Damages might ariſe to the Company by ſuch trading, 
by the Encouragement it would give to other People. (b) Nay it is doubrful, whether E- 
quity would not enforce the Payment of the Penalty ; for where. the Company ſued one of 
their chief FaQtors for an Account, and demanded a Penalty of five, fix and ſeven Times 
the Value of the Commodities; upon a Plea, the Defendant was ordered to anſwer over, 
though it was a Penalty, 2 Ch. c. 219. though generally Equity will not enable a Man to re- 
cover a Penalty; and if a Bill is brought for Performance of a Thing, for which a Penalty is 
recoverable at Law for the Non-performance, the Plaintiff muſt by his Bill wave all Bene- 
fit of Forfeiture, elſe it is good Cauſe of Demurrer, Vern. Co. though Vide 2 Ch. c. 241, Where 
a Widow promiſed, for one Guinea, to pay ten when ſhe married; the Bill was for a Diſca- 
very of the Promiſe; it was demurred, for that it was in Nature of a Penalty; but over— 
ruled, on a Difference between a Bond penal, where the Jury can give no leſs than the Penalty, 
and this Caſe where Jury will, as Cauſe 1s, leflen, &c, 


5.) If a Deed of Truſt is created for Payment of 
| eee ſuch Creditors as come in within a Year; a (c) Credi- 


hoon tor will not be excluded, tho he doth not come in 
if they wer | | le 


3 | | 3 
not intended till after the Year. Vern. 260, 3 19. 
originally to 8 | 

regard them, are generally relieved in Eguity ; as if a Leaſe is made, upon Condition not to 
aſſign without Licence of the Leſſor; and the Leſſee dies indebted, and his Executors ſell it 
for Payment of Debts; Equity will relieve againſt the Forfeiture. 1 Ch. c 170. : 
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Maxim XIII. 
Equity regards not the Circumſtance, but 
the Subſtance ok the Act. 


(J.) TJ. Quity will enforce the Performance of (a) Agree- (a) Bur if 
ments in (b) Specie; as Equity looks upon bee E 
Articles for a Purchaſe of Lands, equal to a Convey- tremly un- 
o ; . | | rYeaAlIONAaDIC, 
ance; for if the Purchaſer dieth before the Convey- Equity will 
3 | 9 4 d wh h U | L gs N VV 
ance executed, and deviſeth the Lands, they pals in it Vi Mas 
Equity. 1 Ch. c. 39. So where the Husband, when 210 2.59 
he propoſed the Treaty of Marriage, offered to ſettle 5 
HH 3 | with all ima- 
| 5 P 500 . ginable Fair- 
e | | | = neſs. As 
where the Plaintiff obtained Articles from the Defendant for the Purchaſe of his Eſtate; 
but the Defendant apprel.ending, and being informed by the Plaintiff at the Time of the 
Agreement, that the Contract was made for F. S. and under ſuch an Apprehenſion fold the 
Lands ſomewhat cheaper; the Court could not decree a Performance of the Art ieles. Vern. 
227. So where a Purchaſe was had at an extravagant Price from an Heir, of a Remain- 
der in Tail after the Death of his Father, and there being a Covenant for farther Aſſu— 


rance, the Bill was to have him perform his Covenant in Specie, and to be decreed to levy a 


Fine: The fame Lord Chancellor who would not ſer afide the Purchaſe for Fraud, yer weuld 
not decree a Performance of the Covenant, declaring, that he would in no Sort countenance 
the Practice of purchaſing from Heirs in Neceſſity. Very. 167, 271. Bur Equity ſecms nor 
much to regard the Confideration upon which Agreements are entred; as the Teſtator ſeiſed 
in Tail of Frechold Lands, and in Fee of Copyhold Lands, deviſed the Copyhold Lands to the 
Defendant, who was entitled to the Remainder of the Freehold Lands; and devited the 
Freehold Lands to the Plaintiff, The Defendant apprehending there had been a Recovery 
ſuffered by the Teſtator, agreed without any valuable or other Conſideration with the Plain- 
tiff, that each of them ſhould enjoy the Lands reſpectively according to the Will: But diſ- 
covering after, that there had been no Recovery ſuttered, brought his Action to recover the 
Freehold Lands: Bur the Plaintiff brought his Bill ro eſtabliſh the Agreement, which was 
decreed accordingly. 1 Ch c. 84. So where a Man after Marriage voluntarily gave a Bond 
to ſettle a Jointure, which he did, and thereupon the Bond was delivered up. After his Death 
the Jointure-Lands were evidted; the Court decreed that ſhe ſhould recover her Dower, 
and what the ſame fell ſhort of the Value of the Jointure, ſhould be retained by her (who 
was his Adminiſtratrix) out of the perſonal Eſtate, for an Agreement, though voluntary, under 
Hand and Seal, ought to be decreed by this Court, Vern. 427. Vide Max 14. c. 16. that a 
voluntary Conveyance ſhall be binding againſt the Party himſelf and his Heir; becauſe the 
Volunteer has equal Equity with either of them, and having the Law ſhall prevail; bur 
where there is only an Agreement or Covenant for ſuch a voluntary Conveyance, that (hall not 
be executed againſt the Heir, who has equal Equity with a Voluntcer, (Vide Max. 14. c. 15. 
and the Notes there) though by the foregoing Caſe it appears, that a voluntary Bond. deli— 

vered up ſhall be ſer up againſt the next of Kin, who by Law are entitled to the Reſiduum, 
(b) The Plaintiff aſſigned ſome Shares of the Exciſe to the Defendant, who thereupon cove- 
nanted to ſave him harmleſs, and to ſtand in his Place touching all Payments to the King. 
The Plaintiff being ſued by the King, brought his Bill ro have a Performance of the Cove- 
nant in Specie. And although 1t was inſiſted, that the Plaintiff might recover Damages at 
Law, yet it was decreed, that rhe Defendant ſhould perform his Covenant; and directed it 
to a Maſter, that as often as any Breach ſhould happen, he ſhould report it Specially, that 
the Court, if Occaſion ſhould be, might dire a Trial in a Quant damnificat, Vern. 190. 
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Eos, per Ann. Jointure; and after the Marriage, took 
Notice that the ſointure ſettled was not ſo 8 and 


talked of making it up ſo much; although there was 
(a) Fora no (a) Covenant or Agreement proved whereby he 


Covenant 15 


bor an Evi bound himſelf to make a Jointure of that Value, yet 


le 
! the (b) Heir was decreed to make it up. Vern. 17. $0 


and there- 


and rherc- where the Husband covenanted that the Lands ſettled 


be any other on the Wife for her Jointure were 400 J. per Annum, 
Evidence 


which proves Whereas there were but 3501. the Court decreed the 
ik Heir to perform the Covenant in Specie. ( (c) Vern. 217. 
Tor an So where the Father by Letter offered to give 1500 /. 


Heir hasnor with his Daughter in Marriage, to be raiſed out of his 


_ equal Equit 


wich a Bur- Lands at C. Upon a Bill by the Husband for the Money, 
chaſer, 


pies Join- although it was inſiſted, that the Plaintiff had good 


treſs is. Vide Remedy at Law, yet it was an{wered, that he was 
Max 14. c. 15. 


the Ns proper in Equity, to charge the Lands, by Virtue of 


there 


(e) But the the Agreement; which was ſo decreed. Vern. 201. So 


Value of the where a Woman promiſed the Plaintiff, who pretended 
ands were 


co be eſtima- 4 Title, and threatned to evit her, that if ſhe died 


ted, as they 


vere at the Without Iſſue ſhe would either give him 5001. or leave 
Time of the 


Joincurs fer. him the Lands; ſhe married, and dying without Iſſue, , 
led, and not deviſed the Lands to her Hubaod; the Court decreed 


according to 


the preſent the Agreement to be executed ; although it was inſiſt- 
Value, Lands 


being nom ed, that a Remainder after an Eſtate-Tail is ſo remote, 
| Roper that ſuch an Agreement ſhould never be executed in 
218. Equity; for if the Wife had by Deed ſettled it ſo in 
ber Life-time, ſhe might by a Recovery have dockt the 
Remainder. Vern. 48. So where A. upon the Marriage 

of his Brother, executed a Writing by which he pro- 

miſed, that if the Wife be worth 160 J. then if 4. dies 
without Iſſue, he will give his Lands to his Brother 

and his Heirs; and for the true Performance thereof, 

binds himſelf and his Heirs : And the Wife is worth 

160 L and A. afterwards marries, and ſettles the Lands 

in Jointure upon his Wife, and dies without Iſſue, 
1 1 though the Limitation was to take Effect after the 
ment in E. Death of A. without Iſſue, and fo if ſuch Settle- 


quity was 


better than a ment had been made in the Life of A. it had been (d) 


Conveyance 


at Law. | 1 = {ubject 
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ſubje& to be defeated; yet becauſe it was proved, the 
Marriage was had in Expectation of the Performance 
of this Agreement, the Lands were decreed to the 
Brother. 2 Ventr. 353. 


(2.) Defects of (a) Circumſtances in Conveyances are (>) Rven 
frequently ſupplied in Equity; as in Cale of a Defect of nr ret 
Livery and Seiſin. IF a Man ſells Lands in two Coun- u 
ties for Money and maketh Livery in one only, he {hall che miſtaking 


of a Name 


be compelled in Conſcience to perfect the Aſſurance, of a Corpo- 
for the Conveyance faileth in a Circumſtance or Cere- nie 


| | ; 075 | en in Equity. 
mony. Car. 24. So if a Feoftment is made in Conſi- 7%. 151 
. . My 5 | ICS 
deration of Marriage, but no Livery and Seiſin there- made by a 


7 3 . . 0 D d 
on given: Equity will decree the (b) Heir to make Chapter, Mit. 
| Livery and Seiſin. 2 Ch. Rep. 216. So in Caſe of 4 De. Name Ss 

fect of a Surrender of a Copyhold Eſtate. As where the their Corpo- 


rYailon ; the 


Plaintift contracted for the Purchaſe of a Copyhold Lord Chan- 
Eftate, and paid the Purchaſe-Money ; but the Vendor dh it s 


| that it was 
died before a Surrender could be had; his Heir was fete 
decreed to Surrender. 2 Ch. Rep. 218. So where the Chancery. Car. 


| ( 12 14. So of 
Surrender was out of Court, and the Purchaſer died ner of 
before Admittance, and deviſed all his Copyholds to nene 


| e x | . $ tion in a 
J. S. the Court declared it was clear, the Copyholds Will Och. 
8 c. 267. So the 


contracted for paſſed by the Will. 1 Ch. c. 39. So Word qua- 


| h | N | | ar: in- 
where there was no Surrender at all to a Mortgagee. Had of 1. 


r Ch. c. 70. So where the Surrender was but into the £9 1 # 


| | Bond, was 
Hands of one cuſtomary Tenant only. (c) Ver. 1 3 2. ſapplied a- 
gainſt the 


So the Defect of the Truſtees joining in the Conveyance ſhall Heir. » G6. 
be ſupplied in Equity. As where a Man ſeiſed in Fee of &43%...* * 


Counter 
36 Shares of the New River Company, convey'd the ſame e ak 
to Truſtees to the Uſe of himſelf for Life, and after- gaint « Bond 
e | Rp, 8 | of 2001. 


Wards Whereas the 
1 1 | . | | . Bond was but 
for 1001. relieved in Equity. Toth. 131. So where the Words ( ſpall ſtand and be ſeiſed) were 
left out in a Conveyance made in Purſuance of Marriage- Articles; theſe Words were ſupplied 
againſt the Heir, and the Plaintiff decreed to enjoy, as if thoſe Words had been inſerted. + 
1 Ch, Rep. 162. But where A. had a Term for Years, and ordered a Scrivener to make an 
Aſſurance thereof to B. rendring Rent, and the Scrivener grants the entire Term rendring 
Rent, A. ſhall have no Remedy in Equity for the Rent; for if the Aſſurance is bad, and yer 
there is Remedy in Equity, to what Purpoſe is the Common Law? 2 Rol. Rep 434. And ir 
was ſaid, that if the Scrivener ated contrary to his Orders, an Action lay againſt him. 
(b) For An Heir bas not equal Equity with a Purchaſer. Vide Max. 14. c. 15. the Notes there. 
(e) This was in Favour of younger Children againſt the Heir, evho has not equal Equity with 
younger Children. Vide Max. 14. c. 15. the Notes there. 
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wards, out of the Rents and Profits to pay Daughter 8 
Portions, and after to permit J. S. and his Heirs to take 
the Profits; he aſcertains the Daughter's Portions and 
dies, and J. S. entered into an Agreement for the Sale 
of 5 of the Shares, the Truſtees not joining; altho' 
it was inſiſted, that the Truſtees were no Parties; yet 
it was decreed the Contract ſhould be performed. 1 Ch. 
c. 173, 208. So where Ceſtuy que Truſt in Tail, being 
in Poſſeſſion under the Truſtee who had the Freehold 
in him, ſuffers a Recovery, in which he himſelf is the 
Tenant, and ſo no good Tenant to the Præcipe; yet 
eee  T0vs ſhall (a) bar the Remainder in Fee of the Truft. 
yard 2 Ch. c. 63. As where 4. convey'd his Eſtate to Tru- 


Eroqune it Was 


refolved thar ſtees, in Truſt that they ſhould convey to ſuch Perſons, 


the Recove- 


Jof Cee, and for ſuch Eſtates as he ſhould by Will direct; and 
que J, then made his Will and directed that the Truſtees 


and tram fer ſhould convey to B. his Son in Tail Male, Remainder 


the Truſt, as 


i genden to C. in Tail Male, Remainder to the right Heirs of the 
N gf 'Teſtator ; B. being in Poſſeſſion under the Truſtees, 


were upon a who had the Freehold in them, ſuffered a Recovery to 


Conſiderati- 


on. 1 Ch.. Which the Truſtees were no Parties, but the Ceſtuy que 
9 Case ef Truſt Tenant to the Præcipe; the Lord Chancellor decla- 
Lord Digby 


Lord Diely.: red, that he was fully ſatisfied, the ſaid Recovery did 


| worth, it was fully bar the Remainders depending upon the Eſtate 


Hbether re. (b) Tail of B. who ſuffered the ſame. 2 Ch. c. 78. S. C. 


nant 1n Tail 


ab a Trug, Perth 13. 80 if Tenant in Tail in (c) Equity levies a 
Remainder Fine, this {hall bar the Truſt, 1 Ch. c. 49. and Equity 


in Tail to 

another, Will decree the Diſpoſition good, 2 Ventr. 350. and 
Nes where Tenant in I all in Equity (d): agreed to lettle the 
Bar the Re- | 


| Lands; 3 
mainder. | | | | 
E: CD. 5 68. | 


So in the Caſe of Waſhburne and Downes the ſame Point was doubted. 1 Ch. e. . (b) For 
otherwiſe Truſtees by refuſing, or not being capable to execute their Truſt, might hinder the 
Tenant in Tail of that Liberty to diſpoſe of his Eſtate, and bar the Remainders, which the 
Law gives him as incident to his Eftate, which would be manifeſtly inconvenient, and tend- 
ing to the Introducing Perpetuities. 2 Ch. c. 71. (e) Ir was offered by the Counſel, that where 
Tenant in Tail did bargain and ſell his Eſtate, that ſeeing he had Power over it, notwith- 
ſtanding there were no Fine or Recovery, a Court of Equity ſhould decree againſt the Heir, 
But Lo:d Chan eller ſaid, he would not ſuperſede Fines and Recoveries; but where it was a 
Truſt and an equitable Intereſt, it was a Creature of their own, and diſpoſable by their own 
Rule; otherwiſe where the Entail was of an Eſtate in the Land. 2 Ventr. 350. (d) Note; 


the Court declared it was a general Rule; that any legal Conveyance or Aſſurance by a 

Ceſiny que Truſt ſhall have the ſame Effect and Operation upon the Truſt, as it ſhould have bad 

upon the Eſtate in Lav, in Caſe the Truftees had executed their Truſt, 2 Cb. c. 78. and therefore the 
4 5 


Cour 
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Lands; the Court enclined to enforce the Agreement Court took 


. | * ; Aa Difference; 
againſt the Ilue. 1 Ch. c. 236. thar if there 
| be a Ceftny 


que Truſt of a Truſt for Life before the Truſt in Tail; fo that in Caſe the Eftate in Law had 
been execu:cd according to the Truſt, and conſequently the Tenant in Tail could not have 
barred the Remainder in Fee, if he had ſuffered a Recovery; there the Ceft:ty que Truſt in 
Tail ſhall not bar the Remainder by a Common Recovery, if there is no Tenant to the 
Precipe. 2 C. c. 64. from whence it thould ſcem, that the Agreement even of Tenant in Tail 
in Equity, ſhould not bind his Iflue, fince it would not bind the Eftate at Law, in Caſe the 
Truttces had exceuted their Truſt. Yet the Court ſaid, that though Tenant in Tail in Truſt 
cannot bar the Remaincer by Fine, yet if he makes a Feoffment or Bargain and Sale, he 


may bar his Iſſue, 2 Ch. c. 64. and thought a Feoffment or Bargain and Sale would work as 
a Fine, Vern. 14. | | 


(3.) Defects of Circumſtances in the Execution of Pom- 
ers are ſupplied in Equity, as in Caſes of Powers of Revo- 
cation. Where a Man had a Power of Revocation, 
by any Writing publiſhed under his Hand and Seal in 
the Preſence of three Witneſſes ; he made his Will un- 
der his Hand and Seal, wherein he recited his Power, 
and declared that he revoked the Settlement, bur the 
Will had but two Witneſſes, though a third preſent ; 
Lord Chancellor ſaid, here was an (a) Execution of the de 


| | | deereed a- 
Power in Strictneſs, though the third Witneſs did not gain the 
ſubſcribe. 2 Ventr. 3 50. S. C. 2 Ch. Rep. 212. So in ans an 
Caſes of Powers to ſell Lands. If a Man gives Inſtruc- is ravour ot 
1 ETD e . 7711 2 ES i 1 a Mortæagec; 
tions to put his Will in Writing, and that his Meſſua- 3 


ges, Cc. ſhould be ſold by 4. and B. for Payment of ee 
his (b) Debts and (c) Legacies, and died, and after A. Ce. .d. 
died, B. and the Heir were compelled to ſell. Hard. 204 dee 


* the Notes 
So where the Will was, that the Executors ſhould fell (Me . 
the Lands for Payment of his Debts ; the Executors His bas rt 


£2 . 0 tr] Equit 
did not fell; it was decreed that the Heir ſhould fell. 4% « Great 
1 Ch, Rep. 168. So where no Perſon was named to 7 


. s Max.1 4. 1 1 Fo 
ſell, the Heir was decreed to do it. 1 Ch. c. 176. S. C. the Notes 


there. 


1 Ch. Rep. 283. So where Lands were deviſed to A. (e) A510 this 
for Life, and after to his Executor to be ſold for gigs: wil 


: ; gatecs; whe- 
younger (d ) Children's Portions, and the Executor dies, "5 La : 
and then 4. dies, yet the Eſtate {hall be fold. 1 Ch. c. P<fec in 


avour of 


25. So where the Time for the Sale of Lands by the the, who 
Truſtees was elapſed, ſo that they had no Power to ex- jun 2 


lunteers. Va- 


ecute the Truſt, the Truſtees were decreed to proceed , 


the Notes 


with the Sale notwithſtanding. 1 Ch. Rep. 18 3. So in there. 
| : | Q | Caſes Heir has not 
equal Equity 


with younger Children. Vide Max. 14 c. 15, the Notes there. 


(d) For the 


. 


58 Maxims of Equity: 
(a) There Caſes of Powers 10 (a) charge Lands. If a Man hath 
where aMan Power, by Deed or Will in Writing under his Hand 


has Power to 


charge orin- and Seal, to charge Lands with 5001. and he by Will 


cumber a 


cuird Per. deviſes the 500 J. to (b) younger Children, but the Will 
os cpa vas not ſealed; yet the Court decreed the Deviſe good 
L WCcry 


are to have a againſt the (c) Heir in Tail under the Settlement. 1 Ch, 
1181 On- 


arpRion;. e, 283. 80 Where a Man had Power by Deed or Will 
dut where 


bur where . to charge Lands with 5001, he ſends Inſtructions for 


to charge a 4 Conveyance to charge them for younger Children's, 
Man's own 7 


Eftare, it is Portions 3 the Court decreed the 500 J. to the younger 


i all | . . | 5 <2 | | _ HO 
the Favour Children againſt the Heir in Tail. 1 Ch. c. 264. So in 
imaginable. 


2 Ventr. 350. Caſes of Powers to (d) limit Lands: As if a Tenant 


(b) For the for Life has a Power to make a Leale in Poſſeſſion, but 


Heir has nor E | : F 

et Rant makes it to commence from Aa future Time; this ſhall be 
ee oi oe (e) good in Equity. 1 Ch. c. 10. S. C. 1 Ch. Rep. 185. So 
Vide Max 4. jf a Man hath Power to leaſe for ten Years, and he 


C15. the 


Note; there. leaſeth for twenty, this in Equity is good for ten Years. 
But ſuch a =" 1 122 
Pover ſo de- 1 (h. c. 23. So where a Deviſe was to J. & for Life, 
fetively © Remainder to his firſt and other Sons in Tail, Remain- 


nor be made der to the Defendant for Life, Ic. with Power to J. S. 


good againſt 2 5 0 > . | | 5 
a Purchaſer to limit and appoint a (f) particular Part of the Lands 
without No- . 1 1 
rice, with _ 1 | | at 
whomyoung- ID | Ds | 1 5 5 
er Children, being Volunteers, have not equa! Equity. Vide Max. 14. c. 16. the Notes there. 
(c) An Heir in Tail under a voluntary Settlement, was decreed to have equal Equity with 
younger Children, who were alſo Volunteers. 1 Ch. c. 159. but Quære, and Vide Max. 14. c. 
15 the Notes there; and Max. 14. c. 16. (d) Feme Sole ſettled her Lands on her ſelf for 
Life, Remainder in Tail ; with Power for her, being Sole, to make Leaſes for three Lives in 
Poſſefſion. The Feme marrics, and then ſhe and her Husband make Leaſes for Twenty-one 
Years to commence from the Date, for Payment of Debts, &*c. as was alledged. Per Bridoman, 
J. the Power is not purſued; for by the Marriage ſhe hath put her ſelf in the Power of 
her Husband ; and it is the Deed of her Husband, and not hers; and he took a Diverſity be- 
tween a naked Power and a Power which flows from an Intereſt; for when a bare Power is 
given to a Feme by Will, to ſell Lands, although ſhe marry, ſhe may ſell, and may ſell the 
Lands to her Husband, becauſe it was not created by her ſelf out of any Intereſt of her own. 
But where a Feme upon a Settlement of her own Eſtate, reſerves a Power which flows from an 
Intereſt, that Power ought to be executed by the Feme Sole, and if by Baron and Feme, it 
is not good. And yer he ſaid ſuch Powers ought to be taken liberally, though formerly they 
were taken ſirialy. (Vide 2 Ventr. 250. that a Power over a third Perſon's Eſtate is to be 
ſtrictly purſued ; not ſo, if over one's own Eſtate). Hale doubted ; the Chancellor concurred 
with Bridgman, and the Bill was diſmiſſed. 1 Ch. c. 17. and Vide Max. 14. c. 16. Where a 
Power to convey Lands, not firialy purſued, though in Favour of younger Children, not 
ſupplied againſt the Heir in Tail, though a Volunteer. (e) This was againſt the Leſſor in 
Favour of a Creditor. (f) But where the Power was generally to ſettle a Jointure, and not 
ſaid of any Lands or Sum in particular; although there is a Covenant to ſettle a Jointure, 
which is not done; yet it ſhall not be made good againſt the Jointreſs of the Remainder 
Man, who is equally a Purchaſer with the firſt; for being a general Power to make a Join- 
ture, and not ſaid of what Lands in particular, is not ſuch a Lien upon the Lands as will 
affect a Purchaſer, though the Power had been afterwards executed; much leſs where it was 
not executed at all; for as a Man by ſuch general Power might make a Jointure of 5007. per © 
Ann. ſo he might make a Jointure of 50 or 51. per Ann. And there is a great Difference be- 


tween a defective Execution of a Puwcr, and where the Power is not executed at all. Vers. 
406. Vide Max. 14. c. 16. the Notes there. 
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at F. to an) Wife. J. S. precedent to his Marriage with 
the Plaintiff, in Conſideration of a Portion paid, co- 
venanted to ſettle Lands of 300 J. per Ann. for her 
Jointure, but no particular Lands were ſpecified ; he 
dying before he made the Jointure, the Queſtion Was 
whether the Plaintiff could be relieved out of the 
Power, for elle there was not ſufficient for the 300 J. 
per Ann. either out of his real or perſonal Eſtate; the 
Court inclined ſtrongly for the Plaintiff in Regard of 
the Conſideration; ; for if he had de facto executed his 
Power, and miſt in Time or other Circumſtance to 


haue (a) done it well, the Defect would have been ſup- 0 n Lord: 
plied in Equity. 2 Ch. c. 29, 30, 87.  Coventiy's 


Caſe report- 
| cd at large, 
5 the End of the Book. 


(.) Defects of Circumſtances in the 8 of C Com © 
ditions are ſupplied in Equity. As (b) where a Deviſe ©). Vi this | 
was of Lands to the Plaintiff and his Heirs Male; but 12 «9. 
declared his Will to be, that the Plaintiff ſhall have no 
Benefit of this Deviſe, unleſs the Plaintiff's Father ſhould 
ſettle upon the Plaintiff two full Thirds of his Eſtate, ſet- 
tled on the {aid Father on his Marriage. The Father deviſed 
all his Eſtate to the Plaintiff his Son; in the firſt Place 
for Payment of his Debts, and then to the Plaintiff for 
Life, Remainder to his firſt and other Sons in Tail, Oc. 
Although by the Will, he was Tenant for Life only, 
whereas by the Condition he was to have 4 greater 
Eſtate, vis. either a Fee- ſimple, or a Fee-tail, it being 
in Caſe of a Will; yet the Court conceived, that it 
was well enough, and better anſwered the Teſtators 
Intent, than if the Condition had been literally per- 
formed ; and declared, that if the Subſtance of the 
Condition was performed, it ſhould ſerve turn. Vers. 
79. So where the Marriage was to be with the Con- 
ſent of the Father under a (c) Penalty or Forfeiture of (e) e . 
the Portion; the Father came to a Treaty for her Mar- 
riage, and her Jointure was agreed to, and Directions 
given to draw the Writings accordingly. But E 


the 
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the Aſſurances were perfected, the young Couple mar- 
ried without the Knowledge of the Father: The Court 
was of Opinion, that the Marriage having taken Effect 
in ſuch Manner, ought in Equity and juſtice to be 
eſteemed a Mlarriage with the Conſent of the Father, 


in reſpect there was an expreſs Conſent of the Father, 


(a) But if both a) before and after the Marriage conſummated, 
ſhe ſteals a- 


way, and is and no Diſagreement or Alteration of his good liking 
married 


without the in the mean Time. 1 Ch. Rep. 1. So where the Con- 


N ſent was to be had in Writing, and it was had only by 


lies, and all Parol, this was deemed ſufficient, becauſe 1 it was only a 


of them, as 


ſoon «s they Provident Circumſtance. 1 Mod. 310. So where the 
3 it, Conſent of the Overſeers of the Will was to be had, 
exinftir; but the Conſent of the major Part was decreed to be ſuſi- 


afterwards 


r — cient. 2 Ch. Rep. 24. So where the Marriage was to be 
if, an 2 5 
their an- by Conſent, and ſhe married by Conſent; but after 


"I married a ſecond Husband without Conſent ; this ſe- 


did not. _ Cond Marriage was no Breach of the Condition. 2 Ch. 


that if their Rep. 36 6. 

Conſents had | 

been asked before, there might have been ſome Mentee given, that ey. might have aſſent 
ed ; yet this was not ſufficient. 1 Ch. c. 138. F. C. 1 Mod. 300, 5 
= 


Saxim 
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Maxim XIV. 


Where Equity is equal, the Law muſt 


(1.) A (a) Judgment-Creditor exhibited a Bill againſt R 
| l | o ed, 
a prior Conuſee of a Statute, who had extend- char che 

Plaintiff 's 


ed the Lands, to have a Diſcovery of what was due up- judgment 
on the Statute; and on Payment thereof, to have the being of Ne. 


cord, the 


ſame ſet aſide; the Defendant pleaded, that after he Defendant 


| - 4 Oouphttotak 
had extended the Lands, he came to an Account with Notice of i 


the Conuſor; and in Conſideration of what was due but Ft. 


but it was 


to him, the Conuſor made an abſolute Conveyance to anſsered 


and ſo ruled, 


him of Part of the Lands, and that ſo he was a Pur- that though” 
chaſer without (b) Notice of the Defendant's Title, . 
for a valuable Conſideration; the Plea was allowed. 2%, and a 


. 2 * Purchaſer is 

1 Ch. c. 36. So where a like Bill was by a Judgment- e e 
oy : | : | : | take Notice 
Creditor, to diſcover Lands ſubject, Tc. not knowing thereof at 


the Place, nor who Tenants: The like Plea was allowed. Ea. 


2 Ch. c. 47. 8ö if an (c) Aſſignee of a Bankrupt ex- where the 
hibits a Bill to diſcover the Bankrupt's (d) Good's, the Judgment 
| | comes to be 


Defendant may plead, that he has no Goods of the þeip'd ro 
Bankrupt, or that ever were his, but what he bought jadgment a 
for a full and valuable Conſideration, bona fide, and that Saint a Pur- 
nn” | . | | chaſer, he 
at the Sale or Payment of his Money, he had no No- mut prove 
| By | is R Es expreſs No- 


LICE rice of the 

5 | ID Judgment in 
the Purchaſer, or elſe ſhall never be relieved againſt him. 1 Ch. c. 36. but a Purchaſer 
is bound to take Notice of a Decree, and why not ſo of a Judgment at Law? Quer, 
the Difference. 2 Ch. c. 48. But in what Caſes a Purchaſer is to take Notice; in what Caſes 
an implied Notice ſhall bind him; and in what Caſes Notice to the Agent ſhall be Notice 
to the Principal, &c. is too large to be here inſerted. (b) The Notice muſt be very plain- 
ly denied; for where the Defendant denied Notice at the Time of the Purchaſe, becauſe the 
Word Purchaſe might be underſtood, where the Contract for the Purchaſe was made; and it 
might be he had no Notice then, and might have Notice after, before or at the Sealing of the 
Conveyance; and if there was any Notice before the Conveyance executed, that ſhould 
charge him; therefore the Plea was over-ruled, 1 Ch. c. 34. So the Notice ought to be de- 
nied in the Anſwer, and not in or by Way of Plea. 2 Ch. c. 161. Whether Notice ought to 
be denied, although it be not charged. Vice 2 Ch. c. 252. (c) 2 Ch. c. 156. S. P. but a Dif- 
covery ordered, in caſe the Plaintiff would conſent to take no Advantage thereof at Law, but 
in this Court only. (d) So where to diſcover the Bankrupc's Lands, the Defendant may 
plead he is a Purchaſer, &c. 2 Ch. c. 136. 
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tice of the Bankruptcy, 2 Ch. c. 135. S. C. Vern. 27. 
for it is an infallible Rule, that a Parchaſer for a valu- 
able Conſideration without Notice, ſhall never diſcover any 

Thing to hurt Biel. 2 The 6.93 toon 
(2.) It is the conſtant Juſtice of a Court of Equity, 
that if a Purchaſer buys in an Eigne Incumbrance, 
Statute or Judgment, and there was a Judgment or 
yo Satute neſne between that and his Purchaſe, of which 
| who be had no Notice at his Purchaſe, he {hall (a) protect 


meant ma- 


log an ad. his Purchaſe with the eigne Incumbrance. fo bought in, 
vanrages of 1 Ch, c. 35. S. P. though he bought in the eigne Incum- 


the Incum- e Ba | 
brance, braänce after he had Notice of the meſne Incumbrance, 
which the WS l 6-4 Le 6 18 . 
Law admits 2 Ventr. 3 39. and it is the {ame Caſe; if he had firſt 
on: OG bought in the eigne Incumbrance, and then having (b) 
yet if he 0 Notice of the meſne Incumbrance, purchaſe the 
make uſe kl. | ns "5-4 | 5 
it ar Lav, Lands; he ſhall protect his Purchaſe by ſuch eigne In- 
uity will | 2 f . — 
1 hder cumbrance, Vern. 52. for it is the purchaſing without No- 
0g. tos FCC, that gives him equal Equity with the meine Incumbran- 
- has book; cop, and therefore the Buying in the eigne Incumbrance be- 
Extent upo 5 | ow 958 
ſuch Incum- fore or after the Purchaſe can make no Difference. 
brance, he . e „„ 1 8 | | 
ſhall not account in Equity otherwiſe than at Law; and though the Lands are extended 
but at a third Part of the Value, yet becauſe at Law in a Sci” fac ad computand', he ſhall ac- 
count bur according to the extended and not the real Value, he ſhall not in Equity be obli- 
ged to account otherwiſe. 2 Ventr. 338. But he ſhall nor be further or longer protected by an 
Incumbrance bought in, than till ſuch Time only, as he has received fo much of the Profits 
as will fatisfy that Security, and then the ſame ſhall be avoided by a Sa” fac” ad computand*, 
or by an Account to be taken in this Court. Vern. 52. (b) Though in the other Caſe he 
might have Notice of the meſne Incumbrance, when he bought in the firſt; yet in this as 
well as the other Caſe, it ſeems he onght to have no Notice of the meſne Incumbrance when 
he purchaſed the Lands; and though by the Caſe, Vern. 49, Cc. it ſeems as if he had Notice 
of the meſne Incumbrance when he purchaſed the Lands, yet I cannot conceive how he can 
have equal Equity with, or can inſiſt on any Advantage at Law apainft an Incumbrancer, of 
whoſe Debt he had Notice at the Time of his Purchaſe; for in all the Caſes, where a Pur- 
chaſer or Incumbrancer claims to have equal Equity with a precedent Incumbrancer, it is al- 
ways, upon the Reaſon of his nor having Notice of ſuch precedent Incumbrance. Vide ant. c. 1. 
poſt. c. 6, 7, 8, 9. and Lord Chancellor's ſaying in this Caſe, Vern. 52. is obſervable ; that it would 
be a Precedent of miſchievous Conſequence, that a Man having bought in a prior Incumbrance, 
and having Notice of a ſubſequent Statute, ſhould then purchaſe the Land with this Notice; 
and yet have any Favour or Protection ſhewn him in it. But if the Caſe be rightly reported as 
to the Point of Notice, 4 fortiori he ſhall ſo protect his Purchaſe, if he had not Notice, 


(3.) A Purchaſer came into a Man's Study, and 
there laid Hands on a Statute, that would have fallen 
upon his Eſtate, and put it up in his Pocket; and in 
that Caſe he having thereby obtained an Advantage at 
Law, though ſo unfairly and by ſo ill a Practice, the 

„ 5 Court 
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Court would not take Advantage from him; Sir 0 
Fagg's Caſe cited by the Lord Chancellor, Fen, 52. 

(4. ) J. S. ſurrendered Copyhold Lands to the Plain— 
tiff by Way of Mortgage. But there was a Failure to 
prelent the Plaintiff's Surrender at the next Court; 
afrerwards J. S. ſurrendered them to the Uſe of bs 
Will, and then by Will devited them to the Defendants, 
| his Wife for Lite, Remainder to his Daughter in Fee, 
and died; the Wife got her ſelf admitted; the Bill was, 
to let alide this Surrender and Will, being voluntary 
againſt a Creditor. But the Wife proving there was 
an Agreement of the Husband in Conſideration of 
Marriage, to ſettle the Premiſſes on her for Life; and 
thereby having equal Equity with the Plaintiff; no Re- 
lief was had againſt (a) her. 1 (0. c. 17 A 


O. | guinſt the 


| Daughter, 
who was but a Volunteer, and hath not equal Equity With a Creditor, (Vde fot. c. 16. the 


| Notes there) he was relieved ; and it was ordered, that unleſs ſhe would pay the Plaintiſt his 
. he ſhould hold and 17 the Premiſſes as againſt her. 


(5.) The Plaintiff ſet up a Title by an old Entail; 
and complained that the Defendant had got the Þvi- 
dences and the Settlement, and concealed the ſame ; 
and to have a Diſcovery i the Deed of Settlement, 
and the ſame to be delivered up, was the End of the 
Bill; the Defendant pleaded, that for 6370 1. really 
paid, he purchaſed the Premiſſes, and demanded Fudzment, 
whether he ſhall further diſcover his Title, or any Deeds or 


Evidences to weaken it; the Plea was allowed. (b) 1 Ch. (b) For a 


| Creditor hac 
. 68. | : | equal Equity 


with the Heir 
in Tail. But the Heir kak not equal . with him: Vide poſt. C1 ts: the Notes there 


Pp ) Tenant in Tail mortgaged the Lands and mar- 
ried; and to enable him to ſettle a Jointure, ſuffered 
a Recovery ; ; and after took up more Money of the 
Mortgagee upon the ſame Security ; the Mortgagee 
ſhall be (c) allowed againſt the Jointreſs, the Money (£) 45 by the 


former Cales, 
lent after the Recovery and Marriage, provided he had 1, , zz it 
appears that 
-- DIO a Purchaſer 
| | has equal B+: - 
quity with a Creditor, ſo by this it appears, that a Creditor has equal Equity with a Purchaſer. 
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no Notice of the Jointure, when he lent the Money. 
1 Ch. c. 119. 


(.) The Husband by Articles precedent to the Mar- 
riage, agreed to ſettle the Lands on the Wife for her 
Jomture ; after the Marriage had, he did not make a 
Conveyance in Purſuance of the Articles, but mortga- 
ged the Lands to one who had no Notice of the Ar- 
+ ticles; the Wife could not have the Articles executed 
tw bas againſt the (a) Mortgagee. 2 Ventr. 343. 
equal 1 


with a Purchaſer, vide the preceding Caſe; but the Artieles were executed againſt the Heir, 
who has not equal Equity with a Purchaſer. Vide Max. 13. c. I. and poft. c. 15, the Notes there. 


(8.) If the Eſtate is firſt mortgaged to A. then to B. 

and then to C. without Notice of the former Mortgages; 

2 net jv. if C. (b) buys in the Mortgage of A. he ſhall hold the 
13 Eſtate againſt B. until he be ſatisfied the Money be (c) 
* paid to A. as alſo his own Money lent on the laſt Mort- 
euinbrances gage 3 (d) per Hale C. B. 2 Ventr. 338. S. P. Vern, 18 75 
Tier ae Conſcience, and contradiftory to many eſtabliſhed Rules of Law and Equity. 
But Lord Keeper declared he would not change the Rule, that had ſo long prevailed in 
this Caſe ; but it may be he might do ſo, where he found a Man deſigning a Fraud, and 


thought to make a Trade by Cozening by the Rules of the Court. Vern, 187, 188. (e) —_ 
he ſhall be allowed no more on A.'s Mortgage than he really paid, tho' it is not ſo much as 


was really due upon it. Vide Max. 3. c. I. and poſt. c. 10. the Notes there. (d) For one Creditor 
has equal Equity with another. : ; | | 


(9.) If a Man is ſeiſed of ſixty Acres, and mortga- 
ges twenty to A. and then mortgages the whole to B. 
and then mortgages the whole to C. and afterwards C. 
purchaſeth in the firſt Mortgage; That ſhall not protect 
more than twenty Acres; but it ſhall protect thoſe 
twenty Acres, fo as B. {hall never recover them until 
he pay C. all the Money upon the firſt and laſt Mort- 
gage; per Hale C. B. 2 Ventr. 339. And if A. is ſeiſed 
„„ in Fee of the Manors of B. and C. and mortgages Part 
ess. of the Manor of B. to D. and after acknowledges a (e) 
+729 Statute to D. and after mortgages both Manors to E. 
G0. doe and then mortgages the Manor of B. to F. who had no 
doe Gf Notice of the prior Mortgages; and after F. having (f) 


ces, pending 5 Notice 


aà Suit in : Rs” 5 
Chancery by E. againſt 4 1 Cb. c 162, 163. 
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Notice purchaſes in both the Incumbrances of D. now 
F. hath both Law and Equity, and ſhall hold the 
Lands included in the firſt Mortgage, until he is ſa- 
tisfied not only the Money paid D. but alſo the Mo- 

ney lent on the laſt Mortgage; but the firſt Mort— 

gage can protect no more than what is included in 

that Mortgage; and as to the Statute F. ſhall not ac- 
count in Equity, otherwiſe than he would be obliged 

to do at Law upon a Sci fac ad computand', which is 
according to the extended Value, unleſs he hath recei- 

ved enough to ſatisfy his own Mortgage alſo. (a) And due Nins 


the Manor 


if according to the extended Value, the Money upon e On. : 
| 5 . 1 3 | 11 „ ba 
the Statute hath been received, or if E. will pay the no Efate be- 


p : 4 fore b 
Reſidue, or ſo much as the Proportion of the Manor bobghrin the 
of C. will come to, that Manor ought to be diſcharged Sante; the 


1 Court incli— 
of the Statute : Between Mar/h and Lee, 2 Venti. 337. ned that ſo 
5 0 | much of B. 
8. 6 1 Ch. Co 162, as was not 

„ : i in D.'s Mortæ⸗ 
gage, (for he could not extend upon himſelf) ſhould be accounted for at the real Value, in 
order to diſcharge the Manor of C. of the Extent; but not to prejudice the Extent in Courſe 


of Law as tothe Manor of B Bur that the Statute ought to protect the Manor of B. as far 
as by any Courſe of Law it might. 1 Ch. c. 168. 


(.) If an Heir or Truſtee, buys in a precedent 
Incumbrance, he ſhall make uſe of it to protect a (b) b Butt: be 
ſubſequent Incumbrance of his own. Fern. 49. So of 3 
= | | | cumbrance 
an Executor. 1 Salk. 155. of his own, 
: | „ | 5 | he ſhall be 
allowed no more than what he really paid for it. Vide Mas. 3. c. 1. And if hoth bis Incum- 
brances may be paid off, then he ſhall be allowed no more than wllat he really paid for the 
firſt, Vide ant. c. 8. SE. 


(II.) If a Man having a defective Mortgage from 

„„ | : „ | (e) So that 
the Father who 1s dead, by Contrivance and (c) Prac- the Practice 
tice, draws in the Son and Heir, to give him the fame rial, being 
Lands as a Security by Way of Mortgage, for a far- done dd fer 


by a 5 | - : cure a jutt 
ther Sum; which Mortgage from the Heir is forfeited ; bar 

5 Ws 8875 | ©. 2 UP. c. 23. 
8 Equity And Lord 

5 | | | . ' Chancellor de- 

clared, that where a Man has a juſt Debt due and owing to him; if ſuch a Man could by 
the ſtrict and moſt preciſe Rules of the Court, get any Advantage of an Heir, &. he would. 
not be inſtrumental in depriving him of ſuch Advantage, Vern. 47. though vide the Caſe of 
the Earl of Huntington and Greenvile, where the Conuſee of a Statute having extended the 
Lands, aſſigned them to the Plaintiff, who after purchaſed the Eſtate ; the Defendant having 
a ſubſequent Statute, procured Adminiſtration to be taken our to the firſt Conuſee, and Satis- 
faction to be acknowledged on the Statute by the Adminiſtrator, which was good at Law to 
diſcharge the Statute 3 yet the Court relieved againſt this Practice, and put the Plaintiff in 
the ſame Plight, as before Satisfaction was acknowledged. Very. 49. 


. 
O 
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Equity will not compel a Redemption of the laſt Mort- 
gage, except the Heir will redeem his Father's Mort- 


(% Pur the gage alſo. 2 Ch. c. 23. for the (a) Mortgagee has equal 


nl Een Equity with the Heir, and having the Advantage of Law 


with a Mort 


NG by the Forfeiture of the Mortgage wade by the Heir, Equity 


bor will not take ſuch Advantage from him, except the Heir 
dee poſt. c 15. 


| the Nn will take away ſuch Equality of Equity, and give himſelf 
ONO a greater Equity, by paying him both Mortgages. Vide this 
Cale under Max. 1. c. 1. 


(12.) If Baron and Feme by Fine mortgage the 
Wife's Land ; and Part of the Money is paid, but the 
Mortgagors having Occaſion again for Money, borrow 
the like Sum of the Mortgagee, as they had paid off, 
for which the Mortgage was agreed to be a Security, 
and an Bede nt mide on the Deed for that Pur- 
poſe; although no new Fine was levied on the ſecond 


(b) Ne ia Loan, yet the Heir of the Wiſe was decreed to be (b) 
this Caſe, 


the Court of Foce except he paid both Sums ; for the Mortga- 155 
En 2 gee bath good Title in Law, and as much Equity to 
denden and the Money, as the Heir hath to the Land. 2 Ch. c. 98. 
let the Law 

take its _ C. Vern. 41. : 


__ Courſe, 


which proves that the Mortgagee hath greater Equity than the Heir. Vide poſt c. 15. the Notes | 
there, that an Heir has not equal Equity with a Creditor. 


(130 lf A. acknowledges a | Statute in the Penalty | 
of 1500 1. to B. for Payment of 800 J. and Intereſt, 
which being forfeited, and the Lands extended upon 
it; 4. for a valuable Conſideration ſettles the Lands 
in Tail, and after borrows more Money of B. and by 
Articles it s agreed, that the Statute and Extent ſhall 
ſtand as a Security for the laſt Money : And after A. 

(Hass iße Mes and the 900 J. with Intereſt is ſatisfied by Per- 


dero precer ception of the Profits; yet the (c) Iſſue in Tail ſhall 
ding Ca es, it | 


appears, that lot be relieved againſt the Penalty of the Statute; for 
a Creditor 


8 though the Heir has an Equity by Reaſon of the Tail 
with an Heir made upon a Conſideration; yet the Money lent raiſes 


in Fee-ſ1m- | 
ple; ſo by this an Equity for B. ſo that B. hath both Law and Equi- 
it appears 5 
ne hath e- Y, 
qual Equity | — — Se 
with an Heir in Tail under a e 5 a valucble Conbderation: But an Heir in Tail 
under a Settlement, bath not equal Equity with a Creditor, Vide poſt. c. 10 the Notes there. 
5 
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ty, whereas the Iſſue in Tail hath Equity oniv, til! 
the Penalty is ſatisfied. Hardr. 3 18. 
(1 4.) J. S. having two Nephews, the Plaintiff and 
the Detendant, who were his Heirs at Law, and in— 
tending to make an equal Diviſion of his Eſtate be- 
tween them, made a Conveyance accordingly ; but in 
the Enumeration of particular Lands to the Plaintiff, 
a Farm was left out, which was proved to be intended 
to be given to him, and ſo the Scrivener {wore his In- 
ſtructions were; but it was omitted by the Clerk: The 
Bill was to ſupply this (a) Omiſſion. But the Court (O iſions 


| . ER. | | | in Convey- 
would do nothing in it, but left the Farm to deſcend eee 
2 EN | | een man 
equally between them. Vern. 37. = "7 "Pie lh 
| | 355 plied in E- 


quity. Vide Max 13. c. 2 the Notes there. But it has always been in Favour of a Purchaſet 
or Creditor, and not in Favour of a Volunteer againſt an Heir; for an Heir has equal Equity 
with a Volunteer. Vide the next Caſe and the Notes there. | | 


 (15.) FS. ſeiſed in Fee of Freehold and Copyhold 
Lands, ſettled the Freehold Lands on himſelf for Life, 
Remainder to the Heirs Male of his Body, Remainder 
to the Plaintiff his Brother in Tail; and covenanted 
to ſurrender the Copyhold Lands to the {ame Uſes 
and going to make a Surrender in Purſuance of his 
Covenant, fell ſick by the Way, but made a Letter of 
Attorney to do it, and died before it was done, with- 
out Iſſue Male; the Copyhold Lands defcending to 
Daughters, who were his Heirs at Law ; the Bill was 
brought by the Brother to have the Defect of the Sur- 
render {upplied in Equity : But the Court refuſed it, 
for the Brother is but a meer Volunteer; and the Heir - 
at Lam (b) has equal Equity with a(c) Volunteer. 1Ch.c.2 43. (d) But whe: 


ther a Volun- 

80 teer bath equal 

| | | 5 1 „„ Equity with 

the Heir, ſeems doubtful. Where the Husband deviſed the Lands to his Wife for Life; the 
Son ſuggeſting an old Entail, under which he was Heir, brought his Bill againſt the Wife, 
who had the Title-Deeds in her Cuſtody, for a Diſcovery of the Deed of Entail; although 
it was inſiſted for the Wife, that there was a Conſideration in the Deviſe, viz. to provide for 
his Wife, yet becauſe the Deviſe was a Bounty, and the Heir having good Title in this 
Caſe, he ſhall be aided, and decreed the Deed to the Heir. 2 Ch. c. 4 But where the Plain- 
tiff as Heir brought a Bill to have the Deeds and Writings concerning the Eſtate; the De- 
fendant being a Jointrets, ipſiſted that ſhe ought not to diſcover or part with the Writings, 
until her Jointure was confirmed; although the Jointure was voluntary and made after Mar— 
riape, yet per Cur Confirm the Jointure, or you ſhall not ſee the Deeds. Vern. 480. Vide far- 
ther as to this Point, Max. 13. c. 1. the Notes there, and poſt. c. 16. the Notes there, that a 
Volunteer having a Conyeyance, the Heir cannot ſet it aſide. (e) Yet to this there is an 


Exception; 


— — a ꝗꝙ TF . 


Heir, Vide Mas. 13 c. 3. but not againſt a prior Volunteer. Vide poſt. c. 16. 
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Exception; So where the Defendant's Mother whoſe Heir he is, 


bas not equal being ſeiſed in Fee, ihe and her Husband levied a Fine, 


Equity with 


younger Chil- under which the Plaintiff makes Title, viz. by the Huſ- 


dren, who tho' 


3 band's Will, the Fee being limited to the Husband; 
1 the Bill was for a Diſcovery of the Deed. But becauſe 


ded for, ſhall the Conveyance by the Fine, Cc. was voluntary and 
be relieved 


againſt the Without (a) Conſideration, no (b) Money being paid, 
ned Not the Court would give no Relief, but left the Defen- 
Fn An dant wholly to Law, to help himſelf there as he could. 
ect in a vo- = | 1 

luntary Con- 2 .. 33 | 
veyance ſhall | | EE | 
not be ſupplied in Equity, yet if a Man voluntarily makes a Proviſion for his Children, and 
for their Maintenance, ſuch a voluntary Conveyance ſhall be ſupported and made good in 
Equity. Vern. 40. S. P. 2 Ventr. 365. As the defective Surrender of a Copyhold ſupplied a= 
gainſt the Heir in Favour of younger Children. Very. 132. F. P. 1 Salk. 187. So where Lands 
were deviſed to A. for Life, and after to the Executor io be fold for younger Childrens Por- 
tions; and the Executor dies, and then A. dies, the Eſtate ſhall be ſold. 1 Ch. c. 35. So a 


Defe& in a Power to charge Lands, was ſupplied againſt the Heir in Favour of younger 
Children. 1 Ch. c. 263, 264. So alſo in the Caſe of Legatces, the Heir ſeems not to have equal 


Equity with a Legatee. As a Man gave Inſtructions to put his Will in Writing, and that 


his Meſſuages, &. ſhould be fold by A. and B. for Payment of his Debts and Legacies, and 


died; and after A. died; B. and the Heir were compelled to fell. Hardr. 204. And where 


Lands were deviſed to be ſold for Payment of Legacies, but not directed by whom to be 
ſold ; the Legatces ſold their Intereſt to the Plaintiff who exhibired a Bill againſt the Heir, 
to compel a Sale; it being upon a ſpecial Verdict adjudged by the Court of Law, that the 


Will was void in the very Conſtitution of it; the Court of Chancery diſmiſt the Bill; but 


the Diſmiſſion was reverted in the Houſe of Peers. 1 Ch. c. 176. S. C. 2 Ch. Rep. 283. but if 
the Heir be Deviſee of the Lands, thoſe Lands ſhall not be made chargeable in Equity with 
the Legacies, for one Volunteer has equal Equity with another. Vide poſs. c. 16. (a) Marriage 
even without a Portion paid is a ſufficient Conſideration, to give the Grantee greater Equity 
than the Heir; as Articles, or a Covenant, or even a bare Promiſe before Marriage to 
ſettle a Jointure ſhall be executed in Equity againſt the Heir, Vide Max. 13. c. 1. So where 
the Words (ha ſtand and be ſeiſed) were left out in a Conveyance made in Purſuance of 
Marriage- Articles ; thoſe Words were ſupplied againſt the Heir. 1 Ch. Rep. 162. So a Feoff- 
ment made in Conſideration of Marriage; Livery and Seiſin was ſupplied againſt the Heir; 
2 Ch, Rep. 216. but Note, a Jointreſs is a Purchaſer. 1 Ch. c. 100. (b) For an Heir hath 
not equal Equity with a Purchaſer or Creditor. As Marriage-Artieles ſhall be executed a- 
gainſt the Heir. Vide Max. 13. c. I. and ant. c. ). the Notes there. Defe& of Words, or Mi- 
ſtake in a Conveyance ſupplied againſt the Heir in Favour of a Purchaſer or Creditors. Vide 
Max. 13. c 2. the Notes there: DefeG of Livery and Seiſin ſupplied againſt the Heir in Fa- 
vour of a Purchaſer. Vide Max. 13. c. 2. Defe& of a Surrender of a Copy hold Eſtate ſuppli- 
ed againſt the Heir in Favour of a Purchaſer or Mortgagee. Vide Max. 13. c. 2. Deftc& of 


Fruſtees joining in a Conveyance, ſupplied in Favour of a Purchaſer. Vide Max. 13. c. 2. 


Defe& in the Execution of a Power ſupplied againſt the Heir in Tail in Favour of a Mort- 


gagee. Vide Max. 13. c. 3. Defect of a Deviſe to ſell Lands to pay Debts, ſupplied againſt the 


(16.) The Queſtion being between two voluntary 
Deeds ; the Plaintiff claiming by the later, the Court 
ordered the Plaintiff to produce Precedents, where a 

former voluntary Conveyance hath been ſet afide, as 
this Caſe is, that a ſubſequent Conveyance, which is 
allo voluntary, may take place; the Bill was diſmiſt. 


5 1 Ch. 


Marims of Eauity. 69 

t Ch. Rep. 173. So where the Grandfather voluntarily 
{ettled the Lands on the Father for Life, Remainder 

to the Father's Wife for her Life, Remainder to his first 

Son in Tail; and by the Settlement a Power was given 

to the Father at any Time during his Life, by any 
Writing to convey or appoint the Lands to any Child 

or younger Children, to as that Conveyance or Ap— 
pointment be made to commence after the Death of the 
Wife. The Father had life two Daughters the Plain- 
tiffs, and a Son the Defendant, and having no other 
Way to provide for the Plaintiffs, conveyed the Lands 

to a Truſtee, Habendum to him and his Athens, for 

the Lives of his Daughters, and for their only Ule 

and Benefit; to remain from the Death of himſelf and 

his Wife, whereby the Power was not literally purſu— 

ed; the Bill was to ſupply this Detect, but the Defen- 

dant demurred, for that both the Conveyances were 
voluntary, and therefore the Caſe was the ſame here 

as at Law; and the Court was all of Opinion, that 

the Law being againſt the Plaintifts, Equity could rot 

(a) help. (b) 1 Ch. c. 156. So a Man having a Term in («)ThisCaſc 
Truſtees Names, made a voluntary Settlement of it fe: beute 


| | MT. ful; becaule 
upon the Defendant, but being afterwards (c) diſſatis- ee ig 
fied with the Settlement, made his Will and deviſed it 4% younger 
| FEY ONE ITS „ Children. Vide 
to the Plaintiff; the Settlement prevailed againſt the av. «15. the 


Where a de- 
his Sickneſs, made a voluntary Surrender of a Copy- . * 
hold Eſtate, but afterwards recovering and marrying, eee 
| bs | ©: os | charge Lands 

| | Gs b {et- ſupplied a- 

gainſt the 
Heir in Tail 
VU e . . inn: 4.9 une de 
luntary Settlement in Favour of younger Children. 1 Ch. c. 263, 264. (b) But if it had 
been in Conſideration of Money, it was admitted, it had been otherwiſe; for a Volunteer bath 
not equal Equity with a Purchaſer ; and all voluntary Conveyances are prima facie to be look d 
upon as fraudulent againſt a Purchaſer, 1 Ch. c. 100. S. P. 1 Ch. Rep. 146. 2 Ch. Rep. 74. in 
all which Caſes, no Notice is taken whether the Purchaſer had Notice of the voluntary Decd 
or not. Whereby it ſeems, that Notice in a Purchaſer is not material againſt a Volunteer; 
though Vide 1 Ch. c. 264. that a defective Execution of a Power in Favour of younger Chil- 
dren, ſhall be made good againſt a Purchaſer with Notice. (e) A voluntary Settlement 
ſhall. bind the Party himſelf, for if you would relieve in this Caſe, you muſt confequently 
eſtzbliſh this Propoſition, viz: That a Man can make no voluntary Diſpeſition of his Eſtate, but by 
bis Will only, <which <vould be abſurd. Vern. 100; and though a voluntary Deed-1s ſer aſide againſt 
a Purchaſer or Creditor, yet it ſhall ſtand good againſt the Party himſelf. Vide 1 Ch. Rep. 146: 
1 Ch. c. 59. 777 ae ro EE re wo TART | 
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(a) Bot if ſettled it upon his (a) Wife and (b) Children, there 


there be an 


agreement being no Fraud or Truſt in the Cale, the Surrender 


precedent to 


the Marri- Prevailed. Vern. 36 5. So where a Man voluntarily 
age, Or A 


Portion pai, Lettled his Eſtate on his Infant Heir in Tail, and two 
then the Wife Days afterwards made his Will, and deviſed the ſame 


1s a Purcha- . 8 — 3 
ere e Eſtate among other Things, to his Infant Heir in Tail, 
A 4 . | 0 5 . | . . 
Notes there) but ſubject to the Payment of his Debts, in caſe his 


yp ion ® perſonal Eftate ſhould not be ſufficient to pay his Debts ; 
8 as alſo of a Legacy of 2 50. The perſonal Eſtate pro- 
where the ving deficient, to pay both Debts and the Legacy; the 
Husband in . << , e 
the Lifetime Bill was to have the Debts paid out of the Land, that 
5 - {o the Legacy might be paid out of the perſonal Eftate ; 
| Y b 0 1 . . : 5 | 
dung Poor but the Bill was diſmiſt, Vern. 464. S. P. 2 Ch. Rep. 265. 
her Death, FREY . F | 
ſercled the that under ſuch a Devile a (c) Bond-Creditor {hall not 
Lands to the | „ | | Ls il 
Uſe of him | Preval 
elt for Life, 1 
| Remainder to his firſt and other Sons in Tail; the Wife died without Iſſue, and upon his 
ſecond Marriage in Confideration' of a Portion paid, he agreed to ſettle Part of the Lands 
us a Jointure on his Wife; and having Iſſue the Defendanr, died; the Bill was brought by 
the Wife to have the Jointure ſettled, and to ſet aſide the Settlement as fraudulent againſt 
her; the Court, without ſending it to a Trial at Law whether the Deed was fraudulent, de- 
clared that ſhe was a Purchaſer, and ſo decreed the Settlement fraudulent againſt her. 1 Ch. 
c. 100. So where Tenant for Life having Power to ſettle a Jointure, covenanted before Mar- 
Triage, in Conſideration of a Portion, to lettle a Jointure according to his. Power ; but died be- 
fore Execution; Equity ſupplied it againſt the Remainder Man, who was a Volunteer, Vide 
Max. 13. c. 3. and the Notes there. And Lord Coventry's Caſe reported at large at the End of 
this Book. (b) Which ſhews, that the Heir of the Grantor of a voluntary Settlement, has 
no more Equity than the Grantor himſelf. Vide ant. c. 15. the Notes there; but if the Iſſue be 
Purchaſers, there ſeems the ſame Reaſon to give them a greater Equity than a Volunteer, as 
well as to a ſointreſs. Vide Very. 440. where ſaid per Car. that a Jointreſs and the Iſſue are 
equally Purchaſers, and that they ſhall equally bear the Burthen of a prior Incumbrance ; 
though Vide the Caſe of Holford and Holford. The Father made a voluntary Settlement on 
himſelf for Life, Remainder to the Heirs Male of his Body, Remainder to his Brother the 
Defendant in Fee; ten Years after in Conſideration of a great Portion, he agreed to ſettle the 
Lands upon himſelf and his Wife, and their Iſſue, which Iſſue the Plaintiff (a Daughter) is; 
but though he lived ſome Years after, did not execute any Conveyance. A Trial was dire&- 
ed, whether the Decd by which the Defendant claimed, was fraudulent; and the Defendant 
to admit the Plaintiff a Purchaſer; it was found againſt the Plaintiff; a new Trial was pray'd, 
and that the Defendant might admit the Plaintiff had a Conveyance, (though not ſuch a one 
as to bar the Eftate-tail, but a Conveyance by Way of Leaſe and Releaſe) for as it ſtood 
upon the Articles, the Defendant's Conveyance could not be taken to be fraudulent againſt 
the Articles, nothing in Law paſling thereby, and yet it would be fraudulent againft a Con- 
veyance ; but the Court denied it, and ſo diſmiſſed the Bill; though in the Arguing it was 
admitted, that every voluntary Conveyance, is prima facie, fraudulent againſt a Conveyance 
for a Conſideration. 1 Ch. c. 216. (e) But a Creditor by a Judgment, though ſubſequent, 
ſhall prevail againſt a Volunteer. 2 Ch. Rep. 265. So of a fubſequent Mortgagee; the Deed 
being vpon a Trial found fraudulent againſt him. 1 Ch. c. 59. So the Want of a Surrender 
to a Martgagee ſupplied againſt the Deviſec. 1 Ch. c. 170. Though Vide the Caſe of Fenkins and 
Kemis, where Lands were ſettled in Conſideration of a Marriage, and Portion paid; on the 
Father of the intended Husband for Life, Remainder. to the Husband for Life, Remainder 
to the firſt and other Sons of the Marriage, Remainder to the Heirs of the Body of the 
Husband, with a Power for the Father by Deed or Will, to charge the Lands with 2000 7. 
the Father and the Husband joined on a Mortgage of the Eſtate to the Plaintiff's Teſtator, 


with Covenant for further Aſſurance; the Wife died, and the Husband had Iſſue the Defen- _ 


dant by a ſecond Wife, whoſe Title is by Virtue of the Remainder to the Heirs of the Body 
of the Husband ; the Plaintiff inſiſted, that the Mortgage, though a Conveyance, ought to be 


5 taken 


Maxims of Equttv. 17 


prevail againſt a Volunteer. So where the Teſtator, taken as a 
V resten | 


being indebted by Bond deviſed a Legacy of 500 l. and of the Pov. 


alſo deviſed his real Eſtate to F. S. whom he made Ex- % aan 


ecutor ; the Executor paid the Debts dut of the per- ne 


a Volunteer, 


ſonal Eſtate, fo that nothing was left to pay the Le- not being the 


Iſſue of th 
ac); the Legatee brought his Bill to have the real Wife. and fo 


Pſtate (a) char ged with the Legacy; but was diſmiſſed; he win 


for it was as much the Intention of the Teſtator, that ration. of 


the Deviſee ſhould have the Lands, as the Legatee his ment, yer 


Legacy. 1 Salk. 416. 1 rec _ 


nion, that 
the Plaintiff could not be relieved! in Equity 1 Ch. c. 103, 8. 0. 1 Ch. Res 275. (a) Vide 


Max. 3 Co Jo» 


790 7.8 S. was indebted to the preſent plaintiff by 
Bond, and being ſued at Law, broupht a Bill in Chan- 
cery to be relieved ; whereupon an Injunction was 
awarded, upon giving Security to abide the Order on 
hearing; ; the preſent Defendant was bound as ſuch Se- 
curity in a Recogniſance, which was penn'd, to pay 
what ſhould be reported due by N. H. a Maſter named 
in the Defeazance or Condition. But the Maſter died 
before any Report made, and ſo alſo did the other 
Obligor, who died worth nothing; by the ſtrict pen- 
ning of the Defeaſance, the Recogniſance was not ſu- 
able at Law, becauſe no Report was made by the Ma- 
ſter; the Queſtion was; if the Surety, who was not 
liable in Law, ſhould be liable in Equity. It was in- 
ſiſted for the Plaintiff, that he had good Remedy for 
a juſt Debt, and juſtly proceeded to recover it, but the 
Court ſtay 4 his Suit, and takes ill Security; - and the 
Debt loſt thereby ; ; and therefore the Court is bound to 
do the Plaintiff right. And the Intent of the Court 
was, that the Debt, if due, ſhould be ſecured; and the 
Intent was not with Reference to this or chat Ma- 
ſter's Report; for, ſuppoſe, the Court had, during the 
Life of the Parties, transferred the Fee to ano- 
ther A and he had made a Report, that ſhould 


have 


7 | Maris of Equity. 
a It in have bound; and in Cale of a (a) Bond loſt, this Court 
the Cale of hath made à Surety to pay it; yet the Lord Chancellor 
and Sten. contra; for the Party is but à Surety, not bound by 


I 


chat if 4 Law. 1 CY. c. 22. So where upon Adminiſtration grant- 
lens M0*Y ed during the Minority of the Plaintiff, who was Exe— 


thereupon = CUTOT and reſiduary Legatee, the Defendants became 
3. and C. 55 


become bound as Sureties in the Spiritual Court, in the uſual 
Is a 18 | - E> Eo : | 0 . 

Obligation ond : 'Ihe Bill was againſt the Adminiſtrator for an 
$7 1 4. Account of the Teſtator's perſonal Eſtate; and as to 


Yond, yet be the Defendants the Sureties, it was ſuggeſted, that b 
av have | | N f „ | 

Remedyin Fraud and Covin they had got up their Bond, and had 

Equiry a - | 


. procured inſu ficient Security to be accepted by the Pre- 
Surety ; tho ogarive Court in the Room thereof. The Court upon 


it was ſaid, 


he was not the firſt Opening declared, they would not charge the 


Lan, bur in Sureties, further than they were antwerable by Law, 
Neo of. and diſmiſſed the Bill as to that Part. Vern. 196. 

the Lien of | | 

the Bond. > 0 LIES 805 | . 
And the Difference ſeems to be, for that in this latter Caſe, the Money was lent upon the 
Credit of the Surety, and therefore ſince the Surery was the Cauſe of the Loſs, he has not 
equal Equity with the Obligee; but in the other Caſe the Money was lent before, and would 
have been loft, if he had not been Surety, ard therefore he being an innocent Perſon, and 
no Way=onducing to the Loſs, hath equal Equity with the Obligee. In the Debate of the 
Caſe of Underwood and Staney, it was ſaid, that if a Grantee in a voluntary Deed, or Obligee in & 
voſuntary Bond, loſe the Deed or Bond, they ſhould have Remedy againſt the Grantor or Obligor in 
but a Quere is wade by the Reporter; for ſurely the Obligor has equal Equity wit 
Volunteer. 1 5 8 e . | 


in Equity, 
h his own 


(b) For the (18.) If Lands are deviſed to the (b) Executor in 
deviſed co > Truſt for the Payment of Debts, all Debts ſhall be 
the Enxeen-” Gan damn . oö WD: © . 
eee paid in a Court of | Equity according to their Prece- 
Aſſets; and dency Or Superiority at Law. Vern. 65 „ if they are 
all Credi- | . | 


tors having deviſed to the Executor to pay Mortgages in the firſt 
there ro Place, and then Legacies ; yet all other Debts ſhall be 
Reaſon to 


ehe xg. Paid before the Legacies. Vern. 69. So where a Man 
vanrage of poſſeſſed of a 'Term for Years, mortgaged it, and then 


he Law fr 8 . . 1 71 7 
one in Fa= became indebted, firſt by Statute, and then by Judg- 
chere bur ment, and died; the Equity of Redemption veſting 
1 in the Executor; it was decreed the Judgment ſhould 
een deviſed , VE?” | wy „ any 

to Truſtees, be firſt {atisfred out of it. Vern. 293. 

then the Aſ- | 5 | : | 3 

ſets would be mcerly equitable, and all Creditors having equal Equity, 
Law, one more than another, would be paid in Proportion, Vide Max. 

3 


and no Advantage at 
3 Co 11. 


. 


A 


| T A WE HE 


OF THE 


Pzincipal Points | 


Contained under the foregoing | 


- 
” 
Y | 
o 
_ 5 5 . „ . 
4 . ' F 5 : F 
o PX _ e 
L : : ; 
4 . * : 


A. 
Account. 


C⸗count, no Allowance to 
be made to him, who con- 


Papers, Page 8. Caſe 9 


Agreement. 


Agreement, if extremely unreaſon- 
able, Equity will not enforce it, 


3 
Agreement for a Purchaſe, if Ini- | 


quitous, not to be decreed, 6. c. 2 
Agreement for Purchaſe of a Copy- 
hold, Lord dies before Admit- 
tance, the new Lord not being 
bound by the Agreement; the 


| Specie, 


trary to Directions, opened | 


IMS, 


| Agreement, where Equity will en- 


force the Performance of it in 
Page 53. Caſe 1 
Agreement, where Equity regards 
not the Conſideration, 53. C. 1 
Agreement, though voluntary, to 

be enforced in Equity, 53. C. 1 
Agreement in Equity, better than 
Conveyance at Law. 54. C. 1 


Appoꝛtionment. 


Apportionment of Rent in Equity, 
where Right of Common reco- 
vered, 15. 6.1 
Apportionment, not where Lands 
deviſed to the Wife, out of which 
ſhe had a Rent- charge for her 
Jointure, 15. c. 16 


Executor ſhall refund, 13. c. 10 E 


1 


Appzen⸗ 


A Table of the Principal Points. 


Appꝛentice. 


Apprentice, Money given with him, 


to be refunded in Prpoportion, 


Page 29. Caſe 8 

Apprentice may in Equity compel 
the Maſter to ſue the Indentures 
within a Year, 34. C. 10 


Attoꝛnment. 


Attornment, where compellable in 
. 


——_— 


B. 
Bankrupe, 


Bw Purchaſer of his Goods 
without Notice not gg to 
diſcover, 61. 


Baron and Feme. 


aron ſhall not be decreed to 
7 eme's, equitable Eſtate, without 
waking a Proviſion for her, 3. C. 5 
IJ eme, though her Agreement with 
the Baron, to have the Equity 
of Redemption, be fraudulent a- 
gainſt ſubſequent Mortgagees, yet 
the ſhall have Dower | 57 
them, 


6. C. 4 

Tame, ber Alimony ſuſpended, till 
ſhe went back to her Husband; 
he oftering to cohabit with her, 


7. c. 7 


eme, eloping ſhall have no Favour 


from a Court of Equity, 7. c. 8 


Baron, how far to be charged with | 


"< Deraſtavit or Breach of 'Truſt, 


committed to Feme and her — 


mer Husband, 
e. 


20. . 4 


26. 3 


8 
Feine, her equitable Eſtate Table 
to Satisfaction of Barons Debts, 


— 


— 


| Baron, Where he is to have a Por- 


tion, on Condition of making a 
Jointure ; and the Feme dies be 
tore Jointure made, he ſhall not 
have the Portion, Page 45. Cafe a 
Feme Truſtee to ſel] Lands, where 
may ſell to the Baron, 58. c. 3 
Baron and Feme m ortgage the Wike's 
Land by Fine, and alter borrow 
more Money of the ſame Perſon: 
the Heir of the Wife ſhall pay 
both Debts, 66. C. 12 
Feme Sole has Power to wake 
Leaſcs; the marries; whether ſhe 
and her Husband can make e, 
> SVs £3 


Bond, Vide Penalty, 


Bond, if loſt, where Equity will 


compel a Diſcovery, and whether 
againſt Surety, 29. C. 9 
* 17 

Bond, if loſt, where Oath of ſuch 
Los necelſary, 29. C. 9 
Bond, Error of quadrazint” inſtead 
of quadringent, relieved in E- 
quity, 36. C. 2 
Bond, twenty Vears old, ordered 
to be cancelled, 1 


| 


| 


C. 
Charitp. 


Marity, Rent- charge deviſed to : 
it; all the Tenants need not 
be made Parties, 35-6476 


Contribution, 


Contribution by Sureties, 15. c. 14 
Contribution by all the Tenants to 
a Rent-Charge, 15. 6 18 
Contribution by all the Executors 
to Payments of Debts and Lega- 
cies, 16. C. 18 
Contrt- 


4 Table if the Principal Points. 


Contribution by the Goods ſaved, 
to thoſe that are loſt, Page 18. 
E 21 


Common. 


Common, Bill to prove a Right to 


it, I%½ perpertam ret Memoriam, 


„ 
Common encloſed for thirty Years ; 


not to be thrown open, 34. C. 11 
Common, Agreement to encloſe it, 
where to be enforced in Equity, 
and whom to bind, 34. C. 11 
Common, Iſſue out of Chancery di- 
rected to try whether ſufficient 
left, $7 Cc 
Commoner, one having recovercd 
Damages for opprefling the Com- 


mon or the like; the other Com- 
moners ſhall be obliged to ac- | 
cept of the fame Damages, 37. | 

0. 6 


Condition. Vide Penalty, | 


County Palatine, a Matter concern- 


Condition precedent, where Equity 
will relieve againſt it, 44. c. 2 
= 455 Ce 33 4 


46. . 5| 


| Condition ſubſcquent, where Equi- 


ty will relieve againſt it, 46. c. 5 

49. c. 9 
S of Marriage with Con- 
ſent, where it is 77 7errorem | 


only, „„ 15 69 


Condition binding, where the A- 
greement voluntary, 50. c. 12 | 


Debt. Debto', Credito?. 


Condition, Circumſtances in the | 


Performance of it, not regarded 
in Equity. $59. C. 4 
Condition of good Behaviour to Pa- 
rent, not relicvable in Equity, 


48. C. 7 


Copyhold. 


Copyhold for three Lives, ſhall go 
to the Admin; ſtrator, Page 23. 
Caſe 5 

Copyhold, Lord pete in E- 
quity, to hold Courts, G c. 24. C. 1 


Copyhold, an erroneous Judgment : 


in Court-Baron ; where Chancery 

will reverſe it, or compel the 

Lord to admit a Plaint for that 

Purpoſe, 24. . 1 

Copyhold, where Fines are abi 

trary, Equity will moderate ew, 
25. C. 


| Copyholder, where relievable in 


_ Equity, againſt the Forfeiture, 
4. C. 2 


4 
| Copyhold, Defect of Surrender ſup- 


Pied, 1 E3 
63. C. 4 


„ 


County Palatine. 


ing the Chancellor there, may 


be ſued for in the Chancery of 
England, 25. b. 4 


ee Palatine, Defendant living 


out of that Juriſdiction, to be 
ſued | in the Chancery in England, 
26. C. 5 


D. 


Reditor, Agreement ſraudulent 
againſt him, „ 

Debt, where real Eſtate to be 
Tagen With if, Ts. ?. 
Creditor where L.egatec ſhall re- 
fund to dies 12.C.8 


Creditor, 


4 Table of the Pr incipal Points. 


Creditor, one ſhall not refund to 
another, Page 12. Caſe 8 
Debts, where the Aſſets are equita- 

ble, to be paid in Proportion, 
13. 6. 11 

Debts, whether Term to attend 
the Inheritance, ſhall be applied 
towards Payment of them, 21. c. 2 
Debts, the Reſidue of Lands appoint- 


ed for Payment of them, ſhall | 


90 to the Heir, 12,3 
Debtors, if they have any Notice 
of Order not to pay Debts, ſhall 
pay them over again, 31. c. 3 
Creditor agrees to take a lefs Sum, 
if paid at a Day, no Relief a- 
gainſt the Forfeiture, 50. c. 12 
Creditors, 
come in within a Year, they may 
come in after, 
Creditors, Leaſe may 
Payment of them, though with- 
odut Licence of the Leſſor 52.6. 15 
Creditor, has more Equity than 


the Heir in Fec- ſimple, or Heir in 


Tail, 57. C. 3 
; 66. C. 13 
Creditor, Defect in Execution of 
Power to limit Lands, 3 
in their Favour, 
Creditors, Defect in a Will ſupplied 
in their Favour, 57. C. 3 


Creditor by Judgment, whether 


Purchaſer bound to take Notice | : 
Mt. Co 11 
-C reditor without Notice, to be al- 


of, 


lowed both Debts, 63. c. 6 
Creditor has equal Equity with 
Purchaſer, 
64. C. 7 


C rreditor ſhall never have any Ad- | 
vantage taken from him in a 


Court of Equity, 
5 


65. C. 11 


Truſt to pay ſuch as 


52. C. T3 + 
be ſold for 


63. c. 6 


Deed, 


Deed, Burning or Cancelling it 
bars all Equity, Page 7. Caſe 5 
Deed where to be brought into 
Court for ſafe C uſtody, 31. C. 4 
Deed, where Miſtakes in it correc- 
ed in Equity, 33. . 


De vile. 


2 


Deviſee, Diverſity between him and 


Heir, as to charging the real E- 
fate with Legacies,” 11. r. 5 
Deviſee, the perſonal Eſtate to be 
applied in Eaſe of the real in his 
Hands, 20. C. 2 
Deviſe of Lands in Truſtees Hands, 
to be conſtrued equitably; liter 
where the legal Eſtate was in the 
'Teſtator, ps 
Deviſe of Goods for Life; the De- 
viſce mult give Security, 33. c. 8 


Deviſe of Copyholds agreed to be f 


purchaſed, good, . 6'@ 


Diſcovery. 


Diſbovery not from a Purchaſer 


without Notice, 61. C. 1 
of Deeds, from a Devi- 
5 to an Heir, 857 b. IJ 


——_— 


Equity, 
Quity, in What Caſes to be de- 


nied to him who has commit- 
ed Iniquity, 5. C. 1 


Equity gives Aid to the Turiſdiction 


of interior Courts, 26. C. 6 
Equity, Enter-pleading Bills pro- 
per in it. 32. C. 5 


Fquity 


A Table of the Principal Points. 


Equity, Suits quia timet proper in 
it, Page 32. Caſe 6 
Equity, Bill to perpetuate Teſtimo- 
ny proper in it, 33.6.7 
Equity will not beget a Suit to be 
ended elſewhere, . 


Equity will make a Man refund, 
36. C. 4 


to avoid Circuity of Suit, 
Equity enforces the Performance of 
Agreements in Specie, 53. C. 1 


Equity ſupplies the Detects of Cir- 


cumſtances in Conveyances, 55. 


C. 2 


Eſtates, two being to be ſold for | 
and an An- | 


Payment of Debts ; 
nuity being out of one of them; 


the other {hall ſtand charged with | 7” 5 8 
. 3 | Fraud in gaining Securities from 
Eſtate being voluntarily charged | 


the Annuity, 16: © 
with a .Daughter's Portion, and 
afterwards ſettled in 
Husband deviſed another Eſtate 


in Lieu of the Jointure, which 


the Wife would not accept; the 


Portion ſhall be charged upon the | 
10. C. | 
where to be charged 


Eſtate deviſed, 
Eſtate real, 
with Debts and Legacies, 10. c. 5 
Eſtate real, where perſonal Eſtate 


to be applied in Aid of it, 
iS G6 1 
20. 5 


Executoꝛ. 
Executor paying Legacies ſhall not 
compel Legatee to refund, yet 
Where relievable, 43. 6. 9 
28. c. 4,5 


Executor, one pays Debts and Le- 
gacies, the other ſhall contribute, 


16. . 8 
Executor, Diverſity where the Lands 
are deviſed to him to pay Debts; 


Jointure 3 


and where to another Truſtee; 
Page 72. Caſe 18 

Executors joint, where Survivorſhip, 
16. C. 19 

Executor, Bill againſt him to diſco- 
ver Allets, 1 
Executor, where Limitation over to 
him alter a Forfeiture is good, 


49. C. 9 


F. 
| Facto!, 


Actor where to have Benefit of 
ſtolen Cuſtoms, 24. C. 8 


Fraud. 


Heirs, to be paid extravagant In- 
tereſt after Death of the Father, 
3.0.7 

Fraud, not where the Bargain is 
hazardous, 


1 Ju what he really advanced, 
4.7 

6. C. 4. 

Fraudulent Agreement between Hus- 
band and Wife, as againſt ſubſe- 
quent Mortgagees, that ſhe ſhall 
have the Equity of Redemption, 


9 


* 1 £ 


H. 
Heir. 


EI R diſinherited, favoured in 
LI Equity. . 
Heir, Fraud in gaining Security 
from him at extravagant Intereſt, 


* 


| Y. Heir 


4. 0. 7 
Fraudulent perſon, where to be 


r 


A Table of the Principal Points. 


Heir, Fraud in gaining unreaſonable. 
Bargain from bin, Dae 53 


Caſe 1 
Heir, Diverſity between him and 


Deviſee, as to charging the real 
Eſtate with Legacies, 10: C. 5 


Heir has not equal Equity with a 
3 


Jointreſs, 53 
Heir has not equal Equity with a 
Purchaſer, EF; Co 2 
Heir has not equal Equity with a 
Creditor, 57. . 
Heir, decreed to ſell, 
Perſon is dead, or no Perſon ap- 
pointed, . $9. 3 
Heir has not equal Equity with 
younger Children, 57. C. 3 
68. c. 15 
Heir ſhall have Reſidue of Lands 
appointed for Payment of Debts, 
Mo 
Heir hath equal Equity with Volun- 
teer, : 


— 8 


. 


Incumbzance. 


Executor or Truſtee, he ſhall 
be allowed no more than he real- 


ly paid, except it be to protect 


an Incumbrance of his own. 


9. . 


| | 65. c. 10 
Incumbrance bought in by a Stran- 


ger, in what Caſes to be allowed 
„ 
Incumbrancer, third without Notice 


no more than paid, 


buys in the firſt ; he ſhall protect 
himſelf xv it, 64. c. 8, 9 


Infant, 


Infant, Rents of his Eſtate laid out 
in Lands; Where they ſhall go to 


4 


where the 


FT c. N 


the Heir, where to the Admini- 


Injunction. 


Injunction not to ſtay Proceedings at 
Law, except bound by Order to 
bring no Writ of Error, 4. c. 8 

Injunction where to ſtay Waſte, 30. 

FI 

Injunction to quiet Poſſeſſion, in what 
Cales grantable, and where Right 
at Law to be firſt determined, 

30. C. 2 
1b not grantable till Bill filed, 
"206 . K 


Intereſt. 


Intereſt, whether a fraudulent Per- 
ſon fhall have it. 4. C. 7 
Intereſt of Incumbrance to be kept 
down by Tenant for Life, 14. 0. 12 


Jointenants, Coparceners. 


| Jointenancy, i in what Caſes Survivor 


ſhip ſhall take Place, 16. c. 19 


5 Coparceners, Rent granted in Ow- 
Ncumbrance bought in by Heir, | 


elty of Partition ſhall go to the 
Heir; but if Bond is given for 
Payment, the Bond ſhall go to 
the Executor, | 23. C. 6 


Jointure. 


Jointreſs and Iſſue are yy Pur- 
chaſers, 0-32 
Jointure, Articles for it ion a- 
gainſt the Heir, 3J3.C. 1 
Jointreſs, Heir hath not equal E- 
quity with her, 53+ C. 1 


| Jointreſs, where Articles for it en- 


forced, how the Lands to be e- 
ſtimated, 5. G1 


Juintreſs, 
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Jointreſs, Defect of executing Power 
A in her Favour, Page 57 
Caſe 3 

70. C. 16 


Jurisdiction. 


Juriſdiction, perſon living out of Ju- 


riſdiction of inferior Court, ſuable 


in Chancery, 26. C. 55.6 


Juriſdiction of Eccleſiaſtical Court 
e 


aided in Chancery, 


* _ heated. * 


— — 


i 
Lenacy, 


1 Egacy, where real Eſtate to be | 


charged with it, 101 C. 5 


Legatees, which, and in what Caſes | 


11. 6. 8 


Legatce, where one to refund to an- Livery and Seiſin preſumed, after 


to abate, 


Other, 1 


Legacy, ſued for in Eccleſiaſtical | | 


Court ; Security muſt be given ; 
aliter in Chancery, 


:.: Creditors, „ 


Legatee ſhall not refund to Execu- | 


3 
Legacies, all ſhall be paid out of . 


tor, | I 


perſonal Eſtate, 19. C. 1 


Legacy, where it ſhall be taken as a [- 


42. . 3 
Legacy given on Condition of Mar- 
the Condi- 


the Civil Law, 
"16 „ 


Satisiaction of a Debt, 


riage with Conſent; 
tion is void by 
not ſo in Chancery, 
Legatee, Defect of Execution of 
Power to limit Lands, ſupplied in 
his Favour, 57. c. 3 


Legatee, Heir has not equal Equi- 
ty with him, 


68. c. 15 


12. C, 7 
Legatee in what Caſes to refund to |. 


— 


Leaſe, 


Leaſe, Power to make it in Poſlel- 
ſion; if made to commence 75 
Juturo, where good, Page 58. 

Coſe 3 

Leaſe, Power to make one for ten 
Years, made for twenty, good for 
ten, 58. C. 3 

Leaſe, Power to make one by Feme 
Sole, who marries; whether ſhe 
and her Husband can make one, 

58. c. 3 

Leaſe for Years, being mortgaged, 

and Equity of Redemption velt- 
ed in the Executor; Debts to be 
paid according to Superiority at 
Common Law, 72. c. 18 


Livery and Seilin. 


Twenty-five Years Poſſeſſion, 38 


= 

Livery and Seiſin compelled in E- 

quity, 55. C. 2 
N. 


Anor, Iſſue « out of Chancery, to 


try whether the Lord had a 
Grant of Free Warren, 37. c. 3 


Marriage, 


Marriage, Promiſe of a Portion by 
Letter enforced in Equity. 54. c. 1 
Marriage to be had with Conſent, 
where in terrorem, 46. C. 7 
Marriage to be had with Conſent, 
what Conſent neceſſary, 59. c. 4 


_ Marriage, 


able of the Principal Points. 


Marriage, ſufficient Conſideration to | 
make Wit a Purchaſer, Page 68. 
2 Ye 15 


inan Equity of Kedemp- 
tion. 


Mortgagee lends more Money to 


the Mortgagor on his Bond; both | 


Debts ſhall be paid him, before 
Redemption ; even by the Heir of 
the Mortgagor, 1. C. 1 
Mortgages, if two are defective, the 
Heir muſt take both if he will re- 
deem, 
Mortgagor, his Heir mortgages the 
Lands to the Mortgage; he ſhall 


not redeem his own Mortgage 
without his Anceſtor's alſo, 2. c. | 


Mortgage given as a Counter-Secu- | 
rity; Mortgagee enters into a 
further Bond ; the Mortgage ſhall 
ſtand as a Security for that alſo, 

2. 6. 2 


Equity of Redemption deviſed for | 
Life, Remainder in Fee; each | 


to bear their Proportion of the 
Mortgage; but Tenant for Life 
to keep down the Intereſt, 14.C.12 
Mortgage to be paid out of perſonal | 
Eſtate, 19. Ce 1 
Mortgage in Fee ſhall go to the 
Executor, and not to the Heir, 
"ie Ce] 


Mertgag of ſet Years ſet up, the | 


Court order'd it to be cancelled, 


„„ nv: 
Mortgagee, Defect of e . 
4 | Penalty 


plied in his Favour, 63. c. 
Mortgagee, third buys in the firſt; 


he ſhall hold the Lands till both | ; 


are paid, 64. c. 8 


Mortgagee having defective Mort- | 


gage from the Anceſtor, procures 
the Son to give another; he ſhall 
be paid both, 65. C. 11 


Equity of Redemption of Term for 
e veſting 1 in Executors, Debts * 


4 


2. C 1 


to be paid out of it, according to 
Precedency or Superiority at Com- 
mon Law, Page 72. Caſe 18 


5— — 


N. 
Ne exeat Regnum. 


Ni excat Regmun: granted a- 
gainſt Husband, againſt whom 


Sentence in the Spiritual Court 
tor Alimony, 26. C. 6 


; P. 
parties. 


ni all the Tenants muſt be 

ſo, where Contribution to a 
Rent-charge pray'd for, 15. c. 16 
Parties, where all the Obligors ought 
to beſo, 1. Co 17 


Partners. 
Partners 1 in 'Trade, no Survivorſhip, 


| 16. C. 19 
partners in a Ship, he that can ſu- 
ſtain no Loſs, ſhall have no Be- 
nefit, © -- | 23. C. 
partner ſurviving, not ſuing the 
Debtors; the Court ordered an 
able Attorney to do it, 35. c. 12 


Penalty, Foxfeiture. 


of a Security, in. what 
Caſes a Court of Equity will go 
beyond it, Is . 6 
Forfeiture for Non-payment at the 
Day; in what Caſes Equity will 
relieve againſt it, 1 
Forfeiture of Copyholder by cutting 
- Timber; in what Caſes relievable, 


6. C. 3 
44. C. 1 


. 1 
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Penalty of Bond, not to be relic- 
ved againſt, if given in Satisfac- 


tion of an unjuſt Act, Pave 7 | 


Caſe 6 
Penalty of Bond, to pay Profits of 
an Office; if Office taken away, 


Relief againſt it, $7; 66:3-: 
Penalty of Bond where ſmall, E- | 


quity will not relieve, 51. C. 13 


Penalty in Caſe of Trade, no Re- 


lief agaiuſt it, 51. c. 14 
Portion is charged 4 weine upon 


an Eſtate, which is after ſettled 
in Jointure; the Husband deviſes 


another Eſtate in Lieu of the 


Jointure, Which the Wife will 


not accept; the Portion ſhall be 


charged upon the deviſed Eſtate, 


5 Power, 


Power of Revocation, where Equi- 
"ty will ſupply a Defect ; in it. 57. 


8 3 


Power to Cell Lands, where Equi- 


C. 


Power to charge Lands, where E- 


quity will ſupply a Defect in it, 
8. c. 3 
Power to ) charge Lands, Diverſity 


Where to charge one's own, or | 


another s, 58. C. 3 


Power to limit Lands, where E- | 
quity will ſupply a Defect in it, | 


58. C. 3 


Power, . and owing 8 an | 
Intereſt ; Diverlity, 18. K. 1 


Power, Difference where a defec- 
tive Execution of it, and no Ex- 


ecution at all, $8. 6-3 7 


10. . 4 


Purchaſe. 


Purchaſe, iniquitous Agreement for 
it, not to be enforced in Equity, 
Pas“ 6. Caſe 2 


Purchaſcf, as againſt him, an Heir, 


or Truſtee, or Ex ecutor. or Stran- 
ger, buying in Incumbrance for 
leſs than is due upon it, to be 
allowed no more than paid, 9. 


+: t. 1, 3. 
Purchaſer of Copyhold, Equity will _ 
not reverſe an erroncous Judg- 


ment in SO Baron againſt hin, 


24. C. 1 


Purchaſe, Enjoyment under it for 
twenty Years; the Validity of the 


Title under a Will, 3 to 18 


contered;,=. 5 38. C. 
Purchaſer being decreed above hi. 
ty Years ago, to pay his Purchaſe- 


Money, Payment ſhall be pre- 


ſumed, 39. C. 6 
1 Purchaſe, Articles for it, not to be 


enforced in Equity, except gain- 
ed with all imaginable Fairneſs, 


53. C. 1 


Purchaſer has equal Equity with 
ty will ſupply a Defctt i in it. 57. 


Creditor, „ 
3 | Purchaſer without Notice, 3 
Ples good; 33. C. 7 
ä 


Purchaſer without Notice, ſhall pro- 


tect his Purchaſe by Eigne OE 
brance bought in, 82. K. 


Purchaſer ſeized a Statute, Ns 
would have fallen upon his E- 


_ ſtate; yet the Advantage not to 


be taken from him in Equity, 


62. C. 3 


WD 4 2 enk. 
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R. 
Bent. 
ENT, Apportionment of it in 


Equity, where Right of Cum- 
mon recovered in the Lands, 


Page 15. Cofe 15 
Rent, Arrears of it to be paid out | 


of perſonal Eſtate. 


20. C. 


fin, 25. C. 


Rent or Annuity, where no Rewe, | 


dy at Law, Equity will charge 
the Perſon, 1 3 
Rent tor- an Houſe taken away by 


Force, being ſucd for, Relief in 


Equity, 29H 2 


Rent for Land carried away by 


Floods, being ſued for, no Relief 
in Equity, 
Rent- charge, 
for fifty Years, makes the Grant 
LIul [picious, 


Betatner. 


Retainer of Money to pay a Man's 
ſelf, 38 C. 3 


Review. 


Review Bill, to reverſe a 1 
made ſixteen Years ago, not to 


be allowed, 39. c. 7 
Revocation, Vide Power, 
8. 
Satiskaction. 


Atisfaction, a Marriage-Portion, 
given by the Father, decreed 

_ a Satisfaction of a Legacy, which 
— Ln 


27. C. 2 
Non- payment of it 


3 


| 


the Father was to pay, Page 41 
22 1 


Satisfaction, Deviſe by the Husband, 


where to be a Satisfaction we a 
Covenant for a Jointure, 41. C. 

| Satisfaction, where a Releone jo is 
made, but not ſufficient according 
to Articles; a voluntary Settle- 
ment after hall be taken to be a 
Satisfaction, A 


57 + Satisfaction, where there is a Pro- 
Rent-teck, Equity will decrec vo 


vilion for Daughters by the Mar- 
riage- Settlement, and the Father 
gives them by Will a like Sum; 
whether that ſhall be taken to be 
a Satisfaction, 42. K. 3 
Satisfac ction, where a Deviſe to a 
Debtee ſhall be one, 42. 6&3 
Satisfaction, Where a Devife ſhall 
be one, 1 
Satisfaction, not where they are 
claimed by different Rights, 43. 


CG 4 


Surety once diſcharged at Law, E- 
quity will not charge him again, 


7E C. 17 


| Surrender, Vide Copyhold, 


| Surrender preſumed after forty Years 
Policſſion, 38. Cc. 2 


1 
Tail-Tenant, 


Enant in Tail cannot bar his 
Iſſue in Equity, by a Bar- 

gain and Sale, TI 
Tenant in Tail in Equity can bar 
his Iſſue, by Fine, or Bargain and 
Sale, but cannot bar the Re- 
mainder 
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mainder without a Recovery, 


Page 55. Caſe 2 


Tenant in Tail ſuflers a Recov ery, 


it ſhall cnure to make good 8 
mer Incumbrances, 63. c. 6 


Term koz Pears; 


Term for Vears, where to attend 
the Inheritance, 21. C. 2 
Term created for a particular Pur- 
poſe, ſhall afterwards attend the 
Inheritance, | 22. C. 3 


Truft, Guardian; 


Truſtee of Lands becomes engaged 


for Debts of the Ceftuy gue Truft, 


he ſhall not convey the Lands 


"till Debts paid, 2. c. 3 


Truſtee of two Eſtates, ſhall el 
be obliged to account for one E- 
ſtate only, „ 6 Co 

Truſtee, where his unequal Diltri- | 

bution ſhall be ſet aſide in Equi- 

3 17. C. 120 

Truſtee, Executor taking better Se- 

curity, though this be a Conver- 

ſion at Law; yet ſhall only aſ- 

ſign the Security, 27). E. 3 


1 ruſtee, Executor relieved againſt 
his Security to pay Legacics, if 


Aſſets become deficient” through 


Accident, n 


Truſtee robbed not accountable, 
LE 29. £0 
Truſtee, Executor mult give Secu- 
rity for a Legacy payable in fu. 
fun,, 1 
Truſtee bound to purchaſe Lands, 
does fo, but it does not appear, 


Whether with the Truſt- Money, 


and deviſes them to the Ce/tuy 
gue Truſt; where this ſhall be a 


Datisfaction, 42. c. 3 | 


Truſtee, where the Defect of his 
Joinin g in a Conveyance ſupplied 
in Equity, Page 56. Cafe v 
Cefluy que Truft in Tail, where 
can ſuffer a Recovery to bar Re- 
mainders, 56, C. 2 
Cæſtuy gue Truſt can make a Con- 
veyance in Equity in fuch Man- 
ner, as if the "Truſtees. had exe- 
cuted their Truſt, 58. . 2 


— 


Ya 


Golunteer. 


| . eer, Deſect of Surrender 


fc: 


of Copybold to a Mortga- 
_ gee ſupplied againſt him, 63. 4 
Voiunteer, whether hath equal E 


quity with Heir, 67. c. 15 
Volunteer, one hath equal Equity 


With another, „ 
Volunteer hath equal Equity with 
Grantor or his Heir, 69. c. 16 
Volunteer hath not equal Equity 


with a Purchaſer, 69. C. 16 
Volunteer hath not equal Equity 
with a Creditor, - 10 6 16: 
W. 


Waſte, Vide Jnjunttion, 


Gay. 
TAY, Bill to prove a Right to 


it, and how the Bill mult 
be, | 33* C. T 


(Ain. 
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Will, 


Will, an Accident in it, not foreſeen 
by Teſtator, reliev able in Equity, 
Page 28. Caſe 7 

Will if conteſted, Equity will or- 
der the Debtors not to pay to 
the Executor, till determined, 


31. c. 3 
Will, Bill to examine Witneſles to 
prove it, 33.4. 7 


Will on Bill to prove it, the Heir 
muſt have his Coſts, 35. C. 1 
Will, where Inſtructions to draw 
it, ſufficient, 

I 


[ 


68. F. 15 


| 


Y. 
Younger Childzen. 


Ounger Children, Heir, Exc- 
cutor, or Truſtee to be al- 

lowed no more againſt them, for 
an Incumbrance bought in, than 
What was really paid, Page 9 
5 DYe-1 

Younger Children, Deviſe to them, 
who to take, 11. c. 6 
Younger Children, Heir hath not 


equal Equity with them, 57: C. 3 


69. C. 16 
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AR GUMENTS 


OF THE: 


Lord Chancellor Macclesfield, the Ma- 
ſter of the Rolle, Mr. Baron Price, 
and Mr. Baron Gilbert, in the Caſe 


of the Earl of Coventry, concerning 
the aka Execution Y Powers. 


——_—_— 


—. 


Die e 16 Mai 1724 a Donsper of 
l en the Earl of "OO Go al. 


1 


. 
* 


The CASE: 


[0 M4 8 Earl 5 Coventry being ſeited in Fee of ſe- 
- veral Manors, Cc. {ome in Poſſeſſion, and others in 
Revarlin expectant upon Lives, by Will dated March 24, 
1698, deviſed Part thereof to his elder Son Thomas for 
his Life, Remainder to his firſt and other Sons in Tail 
Male; and other Part to his younger Son Gilbert for his 
Life, Remainder to his firſt and other Sons in Tail Male, 
with croſs Remainders; Remainder of the Whole to his 
Uncle Francis Coventry for his Life, with like Remainders 
to his Iſſue Male; Remainder to his Couſin William Coven- 
try (the preſent Earl, and one of the Defendants) for 
Life, with like b e to his Iſſue Male; Remain- 
der to Henry Coventry (another Defendant) with like Re- 
mainder to his Iſſue Male, with other Remainders over. 

In which Will there is this Proviſo, 
Provided alſo and it is my Will, that notwithſtanding any 


T img in this my Will contained, it ſhall and may be 2 — 
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ful to and for any Perfon and Perſons who by Force or Virtue 
of this my Mill, or any Codicil or Codicils to be added to this 
my Will, ſhall at any Time or Times hereafter be ſeiſed of 
any of my Manors or Lordfhips, Meſſuages, Lands or 
Tenements, by any Writing or Writings indented under 
his Hand and Seal, or Hands and Seals, to limit and ap— 
point any ſuch Manors and Lordſhips, (except, Oc.) and 
any of the ſaid Lands, Tenements, Tithes and Heredita— 
ments, not exceeding in the Whole 5001. per Ann. to 
any Wife or Wives which ſuch Perſon or Perſons ſhall hap- 
pen to marry, for her or their reſpective Life or Lives, 
for her or their Jointure or Fointures; ſo as ſuch Perſon 
or Perſons ſhall have with ſuch Wife or Wives, upon ſuch 
Marriage, a Portion equivalent Fa ſuch a Fointure. 
Thomas the elder Son died without Iſſue Male. 
Gilbert the younger Son died without Ifſue Male, but 
left a Daughter by a former Wife, the Wite of Sir Wil- 
lam Carew, both Defendants. 
Francis Coventry died without ſue Male ; whereby 

the whole Eſtate veſted 1 in William Coventry, now: Earl of 7 

Coventiy. | 7 
But Earl Gilbert being ſeiſed of the Eftate bs Virtue 

of the Will, upon a Treaty of Marriage with the Plain- 

tiff (his ſecond Wife) and Sir Srrenſham Maſters her Fa- 

ther, by Articles of Agreement dated une 24, 1715, 

made between Earl Gilbert of the firſt Part, Sir Strenſham 

Maſters, and the Plaintiff Anne his only Daughter of 

the ſecond Part, in Conſideration of the intended Mar- 

riage, and of 10000 J. which was actually paid by Sir 

Strenſbam Maſters. as the Plaintiff's Marriage - Portion, 

Earl Gilbert covenanted with Sir Str enſbam . his 

Heirs, Cc. 

Wat he, or his Heirs would after the Marine, at his 
own Coſts and Charges, according to the Power given 
him by his Father's Will, or otherwiſe by good Convey- 
ances, ſettle Manors, Augen Lands, Sc. of 500 l. 

per Ann. upon the Plaintiff for her Jointure, to com- 


mence in Poſſe effi on immediately after his Death, if ſhe 
7 — 
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Soon after the Marriage, Earl Gilbert going down to 
bis Country-Seat, delivered the Articles to his Steward 

and his Court-keeper, and directed them to look over the 

Rentals, and find out a fit Part of the Eſtate to ſettle 
according to the Articles. Great Difficulty there was, 
to find out a Part of it, which was clear of all Incum- 
brances. At length the Manor of Woolvey was found to 
be the only clear Part of the Eſtate, but that was not 
above 400 l. per Ann. During the Conſultation, where to 
find another clear Part of the Eſtate of the Value of 
1001. per Ann. the old Steward was removed, and an- 
other was put in, who was intirely ignorant of the B- 
ſtate, which occalioned a farther Delay: At length an 


Eſtate called Woolſton was pitched upon, but that being 


in Mortgage, and the Earl not having the Counterpart 
of the Mortgage, whereby to know what Part of that 
Eſtate was not included in the Mortgage, and the Mort- 
gagee refuling for ſome Time to take his Money, or to 
ſhew his Mortgage Deed, it gave the Earl great Uneaſi- 
neſs. At length the Mortgage took his Money, and the 


Earl an Aſſignment of the Mortgage, and thereupon 
Part of that Eſtate, not included in the Mortgage, was 


pitched upon; and a Particular thereof being made, 
the Earl ordered Inſtructions to be drawn for Counſel, 
which he intended to carry himſelf very ſuddenly to 
London; but was prevented by an Account of the Ra- 
ging of the Small Pox there. 


Some Time after Sir Strenſham Maſters came to viſit 
the Earl at his Country-Seat, and being very diſſatisfied 


that the Settlement was not made, the Earl delivered him 
the Inſtructions to carry to London to have a Settlement 
drawn; but Sir Strenſbams Memory failing him, he en— 
tirely forgot that ſuch Inſtructions were delivered to 
him; and upon the Earl's ſending to him to know what 
he had done upon the Inſtructions, and ſuch an Anſwer 
being returned, that no ſuch Inſtructions were delivered 


to him, the Earl ſhewed great Uneaſineſs and Anger at it. 
Then new Inſtructions were drawn, and ſent to Lon- 


don by the Earl's Chaplam, who returned with the Ad- 


_ vice 


i 


| 

| 
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vice and Opinion of Counſel, after what Manner the 


Settlement was to be drawn; and thereupon it was drawn 
and actually ingroſſed, and left with the Earl's Steward 
for Execution, whoſe Buſineſs 1t was to carry all Deeds 
to be executed by the Earl; but the Steward dying juſt . 
after, this cauſed another Delay. 

The Earl being {uddenly taken ill with the Gout, was 
adviſed by his Phyſicians to go to the Bath; and aſter his 


Return, being {till ill of the Gout, his Phyſicians direc- 


ted, that he ſhould not be troubled with any Manner 
of Buſineſs Whatſoever; but about a Week before he 
died being then in good Health, though his Gout upon 
him, the Settlement was ordered to be brought up to be 
executed; but a neighbouring Gentleman came to make 
him an untimely Viſit, at which the Earl ſhewed great 


Uneaſineſs, becauſe it prevented the Execution of the 


Deeds for that Time. 


About four Days before his Death, his Phyſician gi- 


ving him great Aſſurances of his Recovery, he ſent his 


Steward about forty Miles diſtant about ſome Buſineſs, 
who carried the Key of his Office along with him, where 


the Settlement was locked up. Two Days after, the 


Earl being taken ſuddenly with the Gout in his Stomach, 


called for the Settlement to be executed, but not being 


to be had, a Meſſenger was immediately diſpatched to 
the Steward to come back with the Key; but his Lord- 


ſhip died in two Days, before the Steward's Return. 
But the Earl a little before his Death made his Will, and 


thereby gave the Plaintiff a Legacy of 3000 J. befides what 


is ſettled upon her by our Marriage-Articles ; and made Lady 


Carew his only Daughter and Heir, Executrix of the Will. 


The Bill was brought againſt the preſent Earl of Co- 
ventry, and Thomas and Henry Coventry, who were all the 
Remainder-Men behind him; and againſt Sir William 


Carew and his Lady, being Heir and Executrix of Earl 


Gilbert; and thereby the Plaintiff infifted, that the Ar- 
ticles alone ought in a Court of Equity to be conſtrued as 


an Execution of the Power; and that the Deeds engrofſed _ 
were a good Appointment of the particular Lands; but 
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in Caſe the Articles and Deeds engroſſed ſhould prove 
defective, or not amount to a ſufficient Appointment 
thereof, then in ſuch Caſe by Virtue of the Covenant in 
the Articles, the Heir at Law of Earl Gilbert ought to 
ſet out other Lands to her for her Jointure, of the like 


yearly Value; or ought out of the real or perſonal Al- 
{ets to make her Satisfaction. 


Mr. Baron Gilbert. The Queſtions, which, as I appre- 
hend, will be neceſſary for the Deciſion of this Cale, at 
lleaſt ſuch as I ſhall break it into, will be theſe two. 
Firſt, Whether any Acts done by Earl Gilbert will be 


binding and a real Lien upon the Detendant, who is in 


Remainder ? 
Secondly, If that ſhould be 46: whether he has any 


Right to be relieved againſt the Heir or Executor of Earl 
Gilbert, touching his real or perſonal Eſtate? Theſe two 


Queſtions being firſt ſettled, will take in that, which 


will be the Reſolution, touching che Decree to be made 


in this Cauſe. 


Now as to the firſt of theſe Queſtions; I am of Opi- 
nion that thoſe Acts done by Earl Gilbert, will be a real 


Lien upon the noble Lord in Remainder ; and for that 
Purpoſe would gladly conſider theſe Powers in general; 
and why particularly in this Caſe, the Power __ to 
affe& the Remainder-Man. 


Theſe Powers, when they firſt came over into the 


the Common Law, taken too ſtrictly in Point of Cir- 


cumſtances. As they went to defeat that very Eſtate 


which was raiſed by the Covenant, and actually ſettled 
by the Covenantor who had the Inheritance, they were 
| looked upon as odious, and what merited no Favour 
whatſoever : And therefore it was held neceſſary, that 
every Circumſtance that was appointed in the Execu- 
tion of them ſhould be complied with, before r 
could deveſt an old Eftate, or create a new one. 


This, I ſay, was at Common Law; but as it was 
contrary to natural Juſtice, ſo this Court hath always 


iner 


WEY 


Powers 
taken too 


Common Law, upon the Statute of 27 H. 8, for trans- dane 
ferring Uſes in Poſſeſſion, were by the joint Reſolutions of Lan 


Common 
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interpoſed, and ſupplied ſuch Defects where-ever there 
appeared to be a valuable Conſideration, as in Cafes of 
Marriage, Jointures, and other like Settlements : And 
of late the Courts of Law have conſidered them in a 

more favourable Light than heretofore ; tor this Power 

may be look'd upon more properly, as Part of the old 

Dominion, which the Owner of the Inheritance reſerved 

to himſelf upon the Creation of the Eſtate for Life, to 

which he annexed it; and I think, it would be contrary 

both to natural Reaſon and the Intention of the Parties, 

that any other Conſtruction ſhould prevail. It is ſurely 

in every Man's Power to limit and diſpoſe of his own 
Eſtate upon ſuch Terms as he pleaſes. os 

The next Queſtion will be upon the Articles, whether 

they do bind this Eſtate, ſo as to be a real Charge and Lien 

upon the Remainder. As to that, I think, they are. 

Where there is a Price paid, and there comes a ſubſe- 

quent Marriage, which are the Conſideration of Mar- 

Jointreſ riage-Articles, I look upon the Jointreſs to be, eo inſtanti 

_ ehaſer. that the Price is paid, and the Articles executed, a Pur- 

pe chaſer for a valuable Conſideration. In all Caſes, where an 

 forelegal Agreement is entered into in Contemplation of a valuable 


a Conſideration, when that is performed, it is but Juſtice and 
wag Conſcience, that the Purchaſer ſhould have an immediate 
abe! Right and Ownerſhip, in what he hath fo purchaſed: And 
Onner of therefore a Court of Equity, before the Execution of any 
tare, legal Conveyance, looks upon the Party to be in immediate 
Poſſeſſion of ſuch Eſtate, and to have a Power of deviling 
and giving it away; nor have I heard of any Caſe, which 
in any Degree impeaches this Doctine, but the ſingle Caſe 
Artieles Of Powel and Powel, where a Tenant in Tail had articled 
| 8 nn te levy a Fine and ſuffer a Recovery, but afterwards re- 
8 fuſing, the Court of Chancery decreed, that his Heir 
not bind ſhould not be held to a ſpecitick Performance; but the 
_ 1” Reaſon of that Reſolution will appear to turn up- 
on another Foundation; it was becauſe the Heir in 
Tail came in under the Statute de donis, and is in by 
Virtue of that Statute ſingly ; and not any Way dert- 
ving from the Anceſtor who contracted : But if it 
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had been an Ent ail in Equity, this Court would have Articles 


or a Sale 
forced the Heir to comply with any Bargain made by by Te- 
his Anceſtor. vane in 


Equity ſhall bind his Iſſue. 


here have been other Caſes mentioned to the ſame 1 i 


Pu irpoſe, but I think they all fall under this general vor have 

„ ſpeci- 
Reaton, that the Perſons, who came into this Court for ft Per- 
Relief, were Volunteers; and there was no Bargain made, f Cane 


no Price paid, nor the Party any way damaged; and a 5 

therefore he could not hope to recover any Damages at Heir 

Law, for the Breach of ſuch Covenant. 
And as to the other Set of Cates, that this is not a le- 

gal Lien upon the Eſtate, I cannot ſee what Weight that 

can have in a Court of Equity, ſince that is the ver 

Reaſon, that obliges the Party to come here for Relief. 
There is one Cafe, I think has not been mentioned; Per te 

that of Smith and Wooley, which was a Power to fave 225 by 

and appoint Lands by Will, ſo as the fame was ſigned % 


ed and ſeal. 
and ſealed; 3 it was not ſigned and ſealed, yet a . vhe- 


Paper which purported to be a W il, and was really ſuch matt be 
before the Statute of Frauds and Perjuries, amounted to 47. 
a good Declaration of ſuch Power: But I Queſtion, cela 
wherher it may be ſo ſince that Statute, unleſs there had me of 
been ſomething ſigned and ſealed by the Party; and there- reale 
fore I cannot lay any Streſs upon the Draught of the 
Will, which was prepared in this Cale, fo as to make 
the ſame amount to an actual Execution of the Power - 
But my preſent Opinion is, upon all the Circumſtances, 
that this is ſuch a Defect, as is proper for the Relief of 

this Court. | 
As to the ſecond 3 whether the Plaintiff wy 
any Right to be relieved againſt the Heir or Executor of 

Earl Gilbert, touching his real or perſonal Eltate 2 The 
Covenant is, as I have obſerved, that the Earl or his 
Heirs, or his Executors {hould ſertle Lands in Purſuance 
of that Power, or otherwiſe. It has been ſaid at the Bar, 

that the Words, or otherwiſe, at the End of the Covenant, 
thould be look'd 50 as meer technical Words in the 
Draught; and that by ſhould have no Operation to 
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charge the real or perſonal Eſtate of the Earl. That, in 
my Opinion, is Cramping the Articles too much: For 
to reject any Words out of Wills or Conveyances, it muſt 
appear exceeding plain, that nothing could be meant or 
intended by them. This hath been a ſacred Rule in all 
Expoſitions, and what, if once departed from, may in- 


bins the greateſt Inconveniences, and by Degrees can- 


cel and defeat the End of all written Agreements what- 
{oever. 
My Apprenſion is, that the Words, or otherwiſe, are 
auxiliary to the real Lien upon the Eſtate by the former 
That 1 take to be the natural and general 


Conſtruction, as I look upon 1t, that the Marriage was had, 


and the Portion 


paid in Contemplation of the Power; 
and if the Earl had not had ſuch a Power, the Mar- 


riage had never taken Effect; and therefore the Domi- 


nion he had over the Eſtate by Virtue of the Power, mult 


fore. : 
he alone in Execution of the Power could have been ob- 


be reckoned to be the Conſideration of the Marriage, 


and the original Foundation of this Jointure; but the 


Words, or otherwiſe, make the Obligation he was under 
of providing for this Lady ftill ſtronger than it was be- 


The Power was a Lien only upon the Heir, and 


liged to make good the Jointure : But as the Eſtate was 
loaded with many Incumbrances, which muſt have been 


_ previouſly ſatisfied and diſcharged before ſuch Jointure 


could take Effect, it was but a prudent Proviſion, to 
bring the Aſſets, which were to come to the Hands of 


the Executor, in Aid of the Proviſion he intended for 


his Lady, 


and to make the Executor auxiliary, in caſe 


the Land proved defective. 


Pebts by 


Mort- 
gage to 
be pai 


This Expoſition is grounded upon a e if E- 
quity, that whenſoever there is a Debt charging a real 
Eſtate, the Executor ſhould aſſiſt the Heir in paying it, 
becauſe the Aſſets are the proper and natural Fund for 
latisfying ſuch a Debt, ſince if the Teſtator himſelf had 
in his Life-time diſcharged i it, the Aſſets would be by ſo 


ootof he much the leſs conſiderable ; and that as Mortgages, 


perſonal 
Eſtate. 


which are due to the deceaſed, go in Increaſe of the per- 


1 ſonal 
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ſonal Eſtate, ſo it ſeems to be juſt, that the ſame Fund 
{hould be applied towards ſatisfying them: And there- 


fore it 1s, that Courts of Equity do every Day ſettle Pro- 


portions and Contributions in theſe Caſes between Heirs 
and Executors; but here it cannot be preſumed, that 
Parties had it in their Intention to ſubject any Thing 
but the Power; and therefore to bring in the perſonal 
Eſtate, would be creating an original Power, that is no 
where taken Notice of, nor does it appear to have been 
intended in the whole Negotiation. This, I ſay, would 
be ſubſtituting a new Power inſtead of an old one. 

Mr. Baron Price. This Power, I take to be a Power 
coupled with a Truſt, which runs through the whole 
Eſtate; fo that any of the Remainder-Men, who ſhall 


at any Time take an Eſtate under this Will, is to be con- 


ſidered but as a Trultee, in reſpect of any Jointreſs, who 
ſhall take in Purſuance of the Power reſerved by the Will. 
Now if notwithſtanding any Defect in the Non-obſer- 
vance of Circumſtances, the legal Eſtate ſhould not be 


convey'd in Virtue of this Power ; yet as ſhe paid a valu- 


able Conſideration, for what was intended to be paſſed 


under this Power ; there is the ſame Foundation for con- 


ſidering her as a Ceſtuy que Truſt, as the other a Truſtee : 
And what can be a more proper Caſe for this Court to 


decree Relief in, than when ſuch a Perſon demands a 


Conveyance of the legal Eſtate, and an Account of the 
Fer ᷑ -Vͥ . 
here is a wide Difference between theſe kind of Pow- 
ers, and Powers of Revocation. The latter being gene- 
rally annexed to voluntary Settlements, and always tend- 
ing to overthrow and defeat Eſtates, have therefore 
been looked upon as odious both in Law and Equity : 
But I have never known it otherwiſe, but that Powers 
like this in Queſtion, have always had a liberal Senſe and 
Conſtruction put upon them. It is the Honour and 
Glory of a Court of Equity, to reduce all Acts into Ex- 
ecution as near as pollible to the Intention of the Parties: 
Aud hence it is, that we ſee conſtant Application made to 
5 {uch 
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ſuch Courts, for a ſpecifick Performance of Articles and 
other incompleat Agreements, which the Parties at Law 
could have no Compenſation for but in Damages. 'They 
go always upon this, that where the Subſtance of the 
Agreement 18 performed, they will ſupply any Defect in 
the Form. So that this would amount to a good Execu- 
tion of the Power, had there been no other Tranſaction, 
but that of the Articles only; but this Caſe goes a great 
deal further; for after the Marriage, Earl Gilbert declares 


His Intention in the ſtrongeſt and molt effectual Manner: 


He orders a Deed to be drawn, and a Draught was accords 
ingly prepared, where certain Lands were aQually {et out, 


and appointed to be veſted in Truſtees for the Uſe of the 
' Plaintiff; and the Conveyance had been executed, if 


Death, which 3 is the Act of God, had not prevented it. 
But it may be further chibricd. that although the De- 
ſignation and Appointment of theſe Lands, was to come 


5 Earl Gilbert, yet the Eſtate was to move in 
Reality from another: For as according to the Reſolu- 


tion in Sir Edward Clere's Cale, in the 6th Report, if a 
Feoffment is made to the Uſe of a Will, the Eſtate 


in ſuch Caſe is derived not from the Will, but the 


Feoffment; ſo the Articles which interpoſed in this 
Caſe, are only GUY of the Will, which firſt created 
the Power. 

But it is obj ected, that the particular Lands are not 


Tpecified in 8 Articles; to which it may be anſwered, 
1 8 1 certum eſt, quod certum reddi poteſt; for there is 'a 


Relation to ſuch Eſtate, as is compriſed in the Will; and 
he cannot ſettle any, but what is Part of the Eſtate ſo 


referred to. 


There have been other Objections ads in this Caſe, and 


firſt, that he covenants for himſelf, his Heirs, Executors 


and Adminiſtrators, that he 8 ſettle, or would pro- 


cure to be ſettled Lands of 5001. per Ann. purſuant to 


the Power reſerved to him, or otherwiſe; it is ſaid, that 


this is not a perfect Declaration or Execution oo ſuch 
_ Power, becauſe the Words, or otherwiſe, leave it looſe, 


1 and 
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and he was thereby at r Liberty to have ſettled anot 1 
Eſtate for the Plaintift's Jointure. I don't know that in 
common Underſtanding, any great Streſs is to be laid 
upon the Words, (or otherwiſe) and that they are of any 
great Weight, being generally inſerted in all Covenants 
by Conveyancers, Put granting them the ſtrongeſt Im- 
port and Signification, I think they have this . 
and natural Meaning, that Earl Gilbert might be at Li- 
berty to make a Provifion tor his Lady out of another 
Fund, or that if the Eſtate, to which the Power extend- 
ed, ſhould prove ſhort or defective, he ſhould be obliged 
to allign another Fund for ſupplying ſuch Deficiency. 
"= a ht without deſcending minutely } into the ſeveral 


Authorities which have been cited, I take it to be mani- 


teſt from the Reaſon and natural Juſtice of this Cafe, 
that it is incumbent upon a Court of Equity to execute 
the Intention of the Parties; to ſupply the Defe& of 

any Circumſtance in the Execution of this Marriage- 


Agreement, and to let the Lady enjoy the Benefit of that 


Proviſion which her Husband intended for her, and her 
Friends, who carried on the Treaty of Marriage, had in 
their View: And though it has been ſaid, that this is the 
Cale of an Heir at Law, who 1s to ſupport the Honour 
and Dignity of a Noble Family ; yet it ought not to be 
forgot, that it is alſo the Caſe I 2 Joinrreſs, who has 
been at leaſt equally the Favorite of a Court of Equity. 

Maſter of the Rolls. This Caſe, in my Apprehenſion, 
may be reduced to one Queſtion only, viz. Whether the 
Plaintiff, by Virtue of her Marriage-Articles, hath a ſpe- 
cifick Lien upon the Lands in Queſtion? Although in the 
Courſe of this Argument, a ſecond Queſtion has been 
made, viz. Whether ſhe ought not to take her Remedy 
againſt the real or perſonal Eſtate of her deceaſed Lord? 
Tu the Determination of the firſt Queſtion will, I take 
it, put an End to the Second; for if the hath, by Virtue 
of theſe Articles, a ſpecifick 1 upon this Eſtate, I don't 
ſee that ſhe is bound, in Favour of the Remainder-Man, 
to depart from it, and take her Remedy either againſt 
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the real or perſonal Eſtate : As ſhe need not do it, to. ! 
conceive, ſhe is not bound to do it; but on the contrary 
{he having that which was ene! for her, made good 

to her, {he muſt abide by it 
I ſhall in the firft Place conſider, under what Qualifi- 
cations the Plaintiff ſtands before the Court. She is a 
Purchaſer for a valuable Conſideration, and unprovided 
for, unleſs this Court ſhall think fit to relieve her ; 
at leaſt not provided for in ſuch Manner, as was agreed 
to, between her Husband and her Father, who treated 
this Marriage on her Behalf: And in both theſe Cir- 
cumſtances, as well in Regard that ſhe is a Purchaſer, 
as that otherwiſe ſhe will be unprovided for, ſhe is in- 
Marge tituled to have the Benefit of theſe Articles When I 
ce ntConſi- ſay ſhe is a Purchaſer, I mult take Notice, that ſhe 1s 


deration 


to make 10, not only in Reſpect of the Marriage, which alone 


che re would be a ſufficient and meritorious Conſideration, but 


chaſer. likewiſe in Regard of a very great Fortune, which. me 


brought into the Family. It has been ſaid indeed, that 
the Noble Earl the Defendant ſtands in very farourable 
Circumſtances, as he is the Repreſentative of the Fami- 
ly; and therefore this Charge ought more properly to be 
laid on the perſonal Eſtate, the better to enable him to 
ſupport the Honour of it; but if there is any Weight 
in this, it ought to be conſidered, that the Plaintiff's 

matrimonial Right of participating in the Honour, gives 
her no leſs a Claim to the Indulgence of the Court. 

I think it proper in the next Place to take Notice, 
that altho the Plaintiff is thus qualified, ſhe has never- 
theleſs brought her Bill, not only againſt the preſent 
Earl of Coventry, but alſo againſt the Executrix of the 
late Earl: In which, I think, ſhe was very properly ad- 
vited, leaft if the Court ſhould be of Opinion, that ſhe 
was not relievable againſt the preſent Earl, they might 
do her Juſtice againſt the other Defendant the Execu- 
trix of the late Earl; beſides it was proper, to make 
the Executrix a a Party, becauſe of the Plaintiff's De- 
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mand of her Legacy of zoo J. which ſhe hath agair a 
the perſonal Eſtate. 


Here I think it proper to mention an Objection, v1. 


That as the preſent Earl is but Tenant for Lite, the 
Plaintiff, if the would have bound the whole Inheritance, 
ought to have made his eldeſt Son, who has the next Le. 
mainder in Tail, Party to a Cauſe, where a Charge is 
ſet up, which may affect the Eſtate after the preſent 
Earl's Death: But, I think, the Defendant was well ad- 


vided, not to take Notice of this, ſince if the Plaintiff 


would put of the Caule, and in order to make her De- 
cree more concluſive, would make the Eari's eldeft Son a 
Party, it would only create more Expence to the Par- 
ties: But thus far, the not having brought the Remain- 
der-Man before the Court, will influence the Relief, 
which the Plaintiff can have at this Time, that it will 
not be ſo extenſive, as if he had been made a Party; for 


then ſhe might have had a Decree to hold and enjoy du- 


ring her Life, and have bound the whole Inheritance, 
whereas now ſhe can only have a Decree to bind the E- 


ſtate of rhe Tenant for Life, and of the ſubſequent Re- , 


mainder-Men, who are before the Court. 
Having premiſed thus much, I cannot but 1 
that Powers ariſing out of Uſes, did originally belong to 
Courts of Equity only. Before any of the Statutes rela- 
ting to Uſes, Courts of Law could neither judge of the 


Conſideration of Uſes, nor of any Conveyance to Uſes ; 


fore the 


nor conſequently had any Jurildiction concerning Powers, 
which arole out of them; but they appertained lolely 
in Point of juriſdiction to Courts of Equity: Now in- 
deed thoſe Statutes, and particularly that of the 27 H. 
8. hath by ty ansferring Uſes into Poſſeſſion, incorporated 
them together ; they are become legal Eſtates, and be- 
long to the Courts of Law to judge of: But {till were 
this a Conveyance to Uſes executed, or a Common Law 
Conveyance, the Conſideration of any equitable Intereſt 
in the Eſtate Sanin belongs to Courts of Equity by : 


Virtue 
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Virtue of that original Power which they had before the 
Making of any of thoſe Statutes, and which is not taken 
away by any of them ; and conſequently, I think, the 


preſent Caſe comes before the Court as properly, and in 


the ſame Light, as it would have done before the Statute 
of Uſes. 


Before the Statute of Uſes, 22 que Uſe in Fee had 
a Power to make an Appointment of the Uſe, or of an 

Part of it; and this would have enured by Way of Di- 
rection to the Truſtee to ſtand ſeiſed to ſuch Lie, or to 


convey ; and the Judgment and Conſtruction of ſuch Ap- 
pointment belonged ro a Court of Equity, which alone 
could compel the Truſtee to convey ; and ſince the Sta- 

tute, if Ceſtuy que Uſe for Life, with a Power, covenants 

for a valuable Conſideration to execute his Power, and in 

the Execution it proves defective, this Court aids the Ex- 
ecution of it, and makes it effeQual. Nay further, if he 

Tenant doth not execute his Power at all, this Court, I con- 
* ceive, ought to decree an Execution of that Covenant, 
Power, AS it would of any other Covenant for a Conſidera- 


Soo. 


rancs for tion, and compel him to execute his Power ; for as the 


able Con. Juſtice of the Court makes good a defective Execution 
3 againſt the Remainder-Man, ſo if the Tenant for Life 
| execure dies before the Execution, I conceive there is the ſame 
b abe Juſtice due to the Purchaſer againſt the Remainder-Man, 
rows after his Remainder takes Place, as there was before, for 
 defettive by the Covenant the Purchaſer has a Lien upon the E- 


Executi- 


on ora... tate, into whoſe Hands loever 1 it comes. 
Non- Ex- 


ecution againſt the Remainder-Man. 


The Aiding an imperfect Conveyance, and the car- 
rying into Execution a Covenant to convey, ſtand upon 
the {ame Foot in all Reſpects. If Tenant in Fee makes 
an imperfect Da for a valuable Conſideration, 
this Court will ſupply that Defect, and decree an ef. 
fectual Conveyance to be made. So in like Manner will 
this Court decree a Conveyance, if he covenants for a 


2 valuable 
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valuable Conſideration to convey. To come nearer to the Tenantin 


preſent Cale: A Man ſeiſed in Fee of Lands of 1000 J. N 
per Ann. covenants to ſettle Part of them worth 500 J. *9* 


500 J. per 
per Ann. though the Lands be not ſpecified, re 8 
be no Doubt but ſuch Covenant would be carried into per Am. 
Execution by this Court. "op 


N cree a 
| ſpecifick Execution, 


As to the Cafe, that has been mentioned, of a Tenant gg 
in Tail, who, without levying a Fine or ſuffering a Re- veys 
covery, makes a Conveyance to a Purchaſer for a valu- Zn 


Fine or 


able Conſideration ; I agree, the Court would not decree R<vve- 


it to be made good againſt the Iſſue in Tail, or the Re- Nall nor 
mainder-Man, for the Reaſon that hath been given by bind the 
Mr. Baron Gilbert : And I would add this further Obſer- Ie. 
vation, that a Common Recovery being held to be abſo- I_—_— 
lutely neceſſary, to take the Eſtate-Tail out of the Sta- 

| tute de donis, then only it is, that the Conveyance is 
ſubſtantiated: Nothing can deliver the Eſtate out of that 
Statute, but ſuch a particular Form of Conveyance, and 
therefore if the Party hath not uſed it, it remains ftill 
within the Reſtraint of that Statute. Indeed I don't 
know any Caſe whatloever, wherein the Form of 
Conveyancing is ſo eſſential, as in the Caſe of Tenant 
in Tail ; for a Common Recovery muſt be had, to let 
him into the abſolute Dominion of the Eſtate; unleſs; it 
be of an Eſtate-Tail without any Remainder ; and then a 
Fine by the particular Proviſion of the Statute of 4 H. 7. 

is ſufficient. 

To come to the preſent Caſe: : In er to determine 
it, it is neceſſary to conſider the Articles upon the 
Plaintiff's Marriage, as they are relative to the Will of 
Earl Thomas And here I muſt ſay, I differ from the 
Counſel as well of the one Side as the other, in ſome. 
Particulars. I think, that Earl Gilbert had his Election 
to make this Conveyance either by Way of Appointment 
according to the Power, or to convey or procure to be 


= — 
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conveyed an Eſtate in Fee-limple. Notwithſtandin, 
what the Plaintiff's Counlel have objected, that the Word, 


Heirs, ought to be rejected, as inconſiſtent with the Pro- 


viſion, which was to take Effect immediately after the 
Death of Earl Gilbert, which it 1s impollible it ſhould do 


(ſay they) m Caſe ſuch Proviſion was to be made after 


his Death by his Heir; yet here are Words, w hereby 
he hath a Liberty to oxbeiite thoſe Articles, by appoints 
ing the Uſe purſuant to the Power, or by conveying Lands 
in Fee- ſimple; (though I don't think he would deliberate 
long upon that Point, whether he ſhould charge Lands, 

which were already ſettled upon the Remainder-Man, or 
thoſe which he had abſolutely in his Power) but that 
which ſhews he was to have an Election is the Words, 

or procure to be conveyed, which mult neceſlarily have Re- 
lation to Lands in Fee- ſimple only, becauſe the Power of 


Appointment under the Will, being perſonal to the Earl 


himſelf, he could not cransfer it to, or procure it to be 
executed by another. 

Taking this Expoſition then to be right, hw; is no 
Reaſon, that becauſe Earl Gilbert thought fit to contract 


for Lands which were in his Power, and alſo for Lands 
which were not in his Power, that the Party with whom 
the Contract was made, ſhould thereby be prejudiced 28 


to the Lands which were in Earl Gilbert's Power: And 
the Queſtion coming to be, whether within the View | 
and Intention of the Parties, theſe Articles ought to be 
conſidered as a Charge upon the Lands, which he might 
charge by Virtue of the Power in the Will, I muſt be of 

Opinion, that they are a Charge upon that Eſtate, 

and that the Alternative was but auxiliary, and put in as 
a Proviſion, in Caſe of a Default of Sufficiency of the 

Eſtate compriſed within the Power ; and therefore that 
the preſent Lord cannot deliver himſelf from the Exe- 
cution of that Power, which was certainly within the In- 
tention of Earl Gilbert to have executed, and was as 


clearly within the Intention of Sir Strenſham Maſters, 


who mult be thought to expect and depend upon a Pro- 
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viſion out of thoſe Lands, which he knew the Earl had | 

2 Power to ſettle, rather than out of Lands, which 

it did not appear he had then purchaſed, nor was it 

certain he ever would: And accordingly Inſtructions for 

Counſel to draw a Settlement of Lands within the Power 

were delivered to Sir Stren/ham Maſters, which is a ſuffici- 

ent Evidence of his Concurrence, if that were neceſſary : 

And I take it, that the Articles are a Lien upon the E- 

ſtate, notwithſtanding particular Lands are not men- 
tioned, but only a general Covenant to ſettle Lands of 

the Value of 500 J. per Ann. for in the Caſe I juſt now 

put of a Covenant to convey ; If a Man ſeiſed in Fee 

of Lands of 10001. per Ann. covenants to convey Part 

of thole Lands of the Value of 5001. per Ann. the Co- 
venantee hath an equal Right to have 500 J. per Ann. of 

the 1000 J. per Ann. as much as if the Lands had been 

ſpecified: That being certain, which may be reduced to 

2 Certainty, and this Court having always exerciſed a 
Power of ſetting out Lande. * 
Noa although I am of Opinion that the Plaintiff the Whethe: 
Counteſs would have been entitled to Relief, had there tor:$:ev: 
been no other Tranſaction than that of the Articles ard“ 


doing an 
and the Marriage; and it may not be neceſſary for me Af, 
to ſay any Thing as to the particular Lands intended Man is 
to be ſettled by Earl Gilbert, with great Advice, upon 8 
inſpecting his Writings, and conſulting his Agents; nor gebe 
doth it ſeem to be of much Conſequence to either Par- Death, 
ty, whether 500 l. per Ann. be ſet out by Commiſſioners aided by 
appointed by this Court, or the Lands already ſpecified of Equi 
be taken at that Value (for it is not ſuggeſted that thoſe 
Lands do exceed 500 J. per Ann. but on the other Side 

the contrary hath been alledged, that they rather fall 
ſhort, than exceed that Value, and this hath not been 
diſputed by the Defendant's Counſel) J ſay notwithſtand- 
ing all this; yet the Plaintiff's Counſel having laid a great 
Weight upon this Point of the Deſignation of the Lands 
by Earl Gilbert, I muſt ſay; That where a Man may do 
or forbear to do an Act, and reſolves to do it, and makes 
8 ſome 
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{ome Steps towards it, and is prevented by Death from 
carrying that Reſolution into Execution, I cannot think 
That a Foundation for Relief in this Court. It is true, 


there has been a Difference taken between Acts a Man is 
bound in Conſcience to do, and thoſe he 1s under no Obli- 


gation to do: It is ſaid, where he is bound in Conſcience, 


there Death will not prevent the Effect of his Reſolu- 
tion; and the Caſe of Smith and Aſhton, 1 Ch. Caf. 264. 


hath been cited for that Purpoſe; but when that Caſe 
comes to be conſidered, it doth not warrant that Doc- 


trine: Tenant for Life, with Power to charge his Eſtate 


by Deed or Will with 500 J. by way of Proviſion for 
his younger Children, ſent Inſtructions for the Draught 
of a Deed for that Purpoſe, but before the Conveyance 


Was prepared, died. The Court did not think that Ac- 


cident a ſufficient Foundation for Relief, but having di--::: 


rected a Trial, whether thoſe Notes were Part of his 
Will, it being found they were, the Court decreed ac- 


Ek cordingly for his Children: Now if the Court could at 
firſt have relieved in that Caſe, they had no need to di- 


rect that Iſſue. 


This Caſe is cited by the two Chief Juſtices in Argument 
of the Caſe of Bath and Mountague, and is there taken 


ſtript of that Matter of the Notes found to be a Will, 


Rn repreſented in this Manner; That if a Man hath it 


in his Intention to execute a Power for the Benefit of his 


younger Children, and is ſurpriſed by Death, a Court 


of Equity ought to aid : But this not being an original 
Opinion of thoſe very learned Perſons, but relative to 
the Cale cited, it can be carried no farther than that 
Cale doth warrant: I don't ſay, but in the Caſe of a 


Proviſion for younger Children, ſome ſolemn Act done 
by the Parent, the Nature of which the Court will 
judge of; and though it be ineffeQual, it may be reaſon- 


able that a Courc of Equity ſhould aid 3 it; and theſe de- 


fective Executions of Powers are frequently aided; bur 
where a Man is only preparing to do an Act, and he 


may or may not do it, it ſeems pretty difficult to make 
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thoſe preparatory Steps to amount to ſuch an Execution 
of his Power, as this Court would make eftectual. 
Indeed no one can {ay in this Caſe, but that the late 
Earl was bound in Honour and Conſcience to execute 
this Covenant; and it appears fully by the Proofs, that 
he thought himſelf under that Obligation: It appears 
that he had the greateſt Anxiety upon him concerning 


it, and therefore it would have been an hard Cafe if the 


Plaintiff ſhould loſe her Jointure, had it gone only upon 
the Foot of Accident; but from what I have already ob- 
ſerved, it may be abſolutely reſted upon the Articles, 
and therefore I think it altogether unneceſſary to FEY 
ver any poſitive Opinion, 8 tar independent of the 
Lien by the Articles, all that followed, would have a- 
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mounted to ſuch an Execution of the Power, as this 


Court would have made effectual: But upon the whole, 


I am clearly of Opinion, that the Complainant 1 is en- 


ä titled to be relieved. 


Lord Chancellor. Many C aſes having been cited, which 
were alledged to be parallel to the preſent one; I Was 


deſirous in a Queſtion of ſo great Importance, that they 


might be firſt looked into, and that I ſhould be after- 
Wards aflifted by my Lords the Judges, before I came 


my ſelf to any Reſolution upon it: And they have ſet 


this whole Matter in ſo very clear a Light, that as it 


gives me no Manner of Difficulty in giving my Judg- | 


ment, ſo it would be vain to go about to repeat the many 


Reaſons, that they have been pleaſed to ground there O- 


pinions upon. 


I ſhall however touch upon ſome ſew Particulars, and 
that very briefly; It will give a great Light to this Mat- 
ter, to conſider what was probably the Intention of t the 


Noble Earl, who firſt created this Power. He is provi- 


ding, that hilft the Eſtate ſhould, as much as in him 
lay, attend and accompany the Honour, (which could be 
beſt effected by making every Perſon that was likely to 

{ucceed, Tenant for Life only,) it ſhould, nice thing 


the Married of ſuch fta, be in is Power of every 
(E) ſuch 
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ſuch Perſon, to make an ample Proviſion by W ay of 
Jointure for his Lady : And that Noble Lord, as he had 
the Honour of being firſt created Earl, might have well 
thought himſelf under the greater Obligation to the 
Crown, not only to provide for the Support of the Ho- 
Nour in the Male Line, but likewiſe for the Subli- 
ltence of every Lady, every fuch Remainder-Man ſhould 
happen to intermarry Wil. 
A Power, But not only in Regard to this reaſonable Intention 
verſon of the Party who firſt created this Power, but alſo as 


CONVEr® 


ing re. the Power which a Tenant for Life reſerves to himſelf 
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ese“ Over an Eſtate which he departs with, has been very 

bete, properly called a Dominion which he has over it, and is 

on. Part of that antient Eſtate, which he had W ſuch 
Settlement; I think the Opinion and Advice that has 

been offered to me is perfectly right; viz. that the Ex- 

ccution of this Power ought to have a liberal Conſtruc- 

tion, and therefore it is to me exceeding plain, that this 

Land i is bound and affected by the Articles. 5 

The only material Objection that I have heard men- 

tioned, was by Way of Diſtinction between Caſes, where 

there is another Remedy to which the Party may reſort, 

and where there is none. It has been laboured indeed, 

that in this Caſe there is another Remedy; 5 but J appre- 

hend, that all that has been offered, amounts to no more, 

chan that there might have been one. But whether there 

was, or was not; I take the principal Queſtion here to 

be, whether, when the other Part of the Covenant ſo 

much inſiſted upon, is unperformed, nay unattempted to 

be performed, (for any Proof that has yet been offered) 

the Complainant ſhall be deprived of a Remedy, expreſ- 

ly granted and provided for her, and to which ſhe is en- 
titled, without injuring any third Perſon whatſoever. I 

cannot but look upon it, that if the Earl had any other 

Lands of which he was ſeiſed in Fee, Sir Strenſbam Ma- 

ſters knew nothing of it; and if the Earl had no other 

Lands in Fee- ſimple, then the Covenant lays an abſolute 

Lien upon this Land: But it IS true, the disjunctive 
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Words left a Latitude to my Lord to have made another 


Settlement, which would have delivered the Eſtate from 


this Lien; but would it not be a moſt extraordinary Ex- 
poſition of this Covenant, and what muſt tend OE 
to defeat the Intention 85 the Lady and her Friends, 
that becauſe his Lord{hip had a Liberty to ſettle other 
Lands, (if any he then had, or {ſhould purchale here- 
after) therefore ihe ſhould ole her Lien upon that Eſtate 
which was firſt bound and contracted for, when he hath 
made no other Settlement? That the principal Covenant 


OY be tripped up and defeated oy that which was 


only auxiliary? 

As to the other Objeftion, that this is not to be con- 
ſidered an Execution of the Power, becauſe no particu- 
lar Lands have been ſpecified ; I do admit, it doth not 
amount to an Execution of ſuch Power at Law; nei- 
ther poſlibly would it, had he ſpecified the particular 
Lands, in Caſe they had exceeded or fallen ſhort of the 
Value the Power was reſtrained to; but though the Par- 
cels are not aſcertained, it cannot be ene but 


that they may be in a Court of Equity; and e : 


had the Caſe reſted ſolely vow the 1 it had been 
very proper for Relief. 

But, I think, the ſeveral Steps that were after taken, 
have "on ſufficient to aſcertain what thole Particulars 
are; for all the Acts ſubſequent to the Articles were not 
voluntary, but proceeding after the greateſt Deliberation, 
upon a Covenant which he was bound to perform : The 
deceaſed Earl, after examining his 1 and enquiring 
into his Nene agrees and directs that theſe Lands 
ſhould be conveyed over, and appropriated to the Uſe 
this Lady. Before the Statute of Frauds 
Signing and Sealing were thought ſo little eſſential, ' that 
even hs Defect 5 4 any Writing at all hath been ſupp li- 

ed; ſo that though the Statute of H. 8. enabled a Te- 


nant in Fee to deviſe his Lands by Will in Writing, yet 


if ſuch Perſon gare Directions to have his Will wrote, but 
died before it was done, yet it was well: But here are 
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not only Inſtructions ſent, but a Draught aQually pre- 
pared and engroſſed after Counſel had been conſulted 
with; and in this Writing, which was intended to be exe- 
cuted, are contained all the Denominations of the Lands 


intended to be ſet out for the Plaintiff's Jointure; but 


the Perſon dies before the Conveyance is executed: This 
alone may be conſidered as a very proper Circumſtance 
for Relief in this Court; for it is plain by the fulleſt 
Proofs in the Cauſe, that he never altered his Mind, 


never came to any new Reſolution, but always expref- 


ſed the greateſt Uneaſineſs, that he had not put the laſt 


Hand to the Convey ance. 


But though this is a ſufficient Appointment of the 
particular Lands, yet I cannor think that any Thing 


that hath been done, is fo concluſive, but that his Lord 
hip may ſtill inſiſt that the Lands ſet out do exceed the 
yearly Value of 500 J. and that the Complainant on the 


other Hand may inſiſt they fall ſhort of it. But it muſt 
be decreed, 


That the Defendant, the Farl of Coventry, do liver 70 


the Plaintiff the Poſſeſſion of the Lands compriſed in the Deeds 
of Appointment of the 5th and 6th of July, 1719. and that 


the Plaintiff do hold and enjoy the ſame during her Life, againſt 


the ſaid Defendant the preſent Earl of Coventry, and the 

other Defendants Thomas Coventry and Henry Coventry, 
and all claiming under them; and that the Defendant, the Earl 
of Coventry, do account for the Rents and Profits from the 


Death Li Earl Gilbert, Cc. 
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